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I was 'chirking last night on this anti-*trust thing, 


I said that 1 would reserve the decision on the motion. Do 
you remember? 

‘V.K. FSARSftLL: Y«.\. 

l ' COWS’!': i am just v/end taring whether there 

I 

isn't soiue intiiiragniiat© oratula hare, and that is, ?„£ Tandem i 

would present an offc»r of proof in viriting as to what it 
intends to prove, then Viacom could object to it or. the grounc 
of relevancy because it is net admissible in view cf the 
nnico's Juices and Kelly against Koyuge and all the rest of it, 
5x3 that v:cujd give us a structure for an appellate court. 

If I decide that these defenses should not be stricken, then 
you would go forward with oral testimony in support of your 

I 

offer of proof. ’! 

If I decide the ether way, you would be protected 
• n <.n appellate record by the offer of proof which would be 
taker as itue. 

How does that strike you? 

MR. GOULD: I think that may be a way to do it. 


i : Would you let me consider it? 


THE COURT: I thought of it last night. That is 

V i; 

why uicn-b it before lunch. You can talk it over, 

l. 

bece va * that woulc v.aan, r-hsn, you sec, that we could adjouri 
' , for a brief time for my determination of it. If I determine 


. F.:,\ 1 .* *7 
\* *:> • v ,*« owr f hojss 

. tv-:; . r •; Tpur <Xf:Tl^kO 
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tnst we should gy forward, then v;e could adjourn for a 
slightly — alight reasonable time in order to allow you to 
get your witnesses together, a.*d I think everybody has the 
record the* that is better than merely a motion for summary 
judgment. 

MR. G0J1D: Wbat X would like to do, with your 
Honor's permission. 1 would like to discuss it with Mr. 

J 

Shelton, who has worked on this phase of the case. 

THE COURTS He is the anti-trust fellow. Can you 

i 

do it on the phone i 

MR., Go'JLD s X can't do it this morning. He is 
not available to roe. But I will do it when we get back this 

| 

• evening, 

THE COURT: My thought was I would be thinking 
about it ovet the weekend and if you people could do it over 
the weekend,, then we would have the offer of proof, Mr. 

I 

Pearsell would object to it on the ground of relevancy, and 

x 

wa would be able to go foxward. 

MR, GOULD: Let me talk to Mr. Shelton about it 

I 

I; tonight and then we will give your Honor a response in the 

| 

morning,, and that will give us a couple of days to work it 

% 

up if we do sgres to go forward on it. 

TH2 COURT; That's all right. 
i'_R COULD: Than): you very much. 

(7:djo lrnmeat for lunch until 2 p. m.) 

it ?v?fwfci r* ■ t.-.a-;. ; r i 

ii i vj" > f •• t •: f* ; ?** ; • - 

i, r~* v i“ r . ?-48r 
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CROSS EXAMINATION (con tin: id : 


'P. py/RSALT.: 


0 Gci:«c -jcC.'r, M:, dayes, <:c the June 21, 1)70 meeting 
i ^ _•>. v ;:;al vmecner or \ot ti.sre was any discussion at. that 
meeting as to how goon ahead of air time episodes would be 
actually produced oy Tandem? 

A. Yes. there was some discussion. I can’t recall 
• specifically. To the best of my recollection it was 
sf erred to Mr Lear’s judgment and cooi'dins tion with 
programming 

! 

Ql Was the discussion in connection with that that 
the -3hcw was to be a topical show, and that therefore it was 
necessary to actually manufacture the episodes within a very 

I 

short period of air time? 

A. Yea., there was some discussion in that cortext 

« 

Q. viae there an understanding reached that in fact 

I 

the production of the shoves would occur within a matter of a 

few weeks prior to actual air time? i 

• 

A. There was some discussion regarding that, and it | 
was referred for Mr. Lear's discussion with Mr. Jenks and the 
program people at CBS. 

Qi In othr.r words, you are saying there was rot a 

| 

resolution at the June 24th meeting right then and there. 


it *r. »•£»:!•* 'cv j7;ht rs*jKra?r. 

*jh • -i»••• f a. fg» tjxm ho<J te 
,W.Y., • -Y. TEur-.KKAS: OORTl VO 7«*T 
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522 a 


that in fact the program would be produced within just two 
or three or four weeks of the air time? 

4 

A. I don't recall any resolution. It's not a point 
that 1 would negotiate on. It's a programming point. 

Q. Did there come a time, Mr. Hayes, when .in fact 
; -.haf. question of how soon ahead of air date production would 
occur was resolved? 

A. 1 am sure there must have been. It was handled 
by Mr. Lear personally, so I am not your best witness on that. 

Ql Did you hear from Mr. Lear that he had worked 
this out with Mr. Jenks or whoever else he was talking to on 
the program contest questions? 

A. 1 never received, to the best of my 
recollection, any information or comment in that context 
specifically stating, "By the way, I have worked this out." 

But that's not unusual. I would not necesarj.ly 
be told about those things because, while they are important 
and obviously material to what's going to be done{and when 
it's going to be done, they are primarily creative and 
production ed*?icions, not necessarily negotiated in the con¬ 
text of do]lars and cents, so to speak. 

Qi Did there come a time when you in fact did 
address youreolf to this question, and did? 

A. 5* personally? 




. .5 j •,?<*/? 





Hayes - exes? 
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Ipmvuobi 


r j. Yee. you pars; i& Li> . 

A I may have relayed some ccramenr. by Mr. Lear at 
one time ox another, but I don t recall that t personally 
; 1 o«: too deeply involved in '-.hat area of it. I may have, 

T non t recall it 

w 1 show yon a copy of plaintiff’s Exhibit 12 
for identification, which I believe you were shown on 
your direct examination; isn’t that correct? 

A Yes, that’s right. 

Ql You testified that you received that; isn’t 
• hat right? 

A yes. 

Ql The first paragraph of the draft agreement that 
was attached to the Septerober 25, 1970 letter specif rally 
addressed itself to this question, did it not? 

A. I am sorry, which one? 

Q. Paragraph 1 of the draft agreement. 

A Of this letter? 

0- Of the draft agreement attached to Exhibit 12. 

A Yes, it does. 

Qi Do you recall raising any question with CSS con¬ 
cerning that obligation o: proposed requirement contained 
in Parag rape 1 th it production would occur only twe to three 
weeks ahead of air time? 


>svT;.rt! :>• -.i 

«* ».m- Ox • 


• O *«$ 
OUR ir.\'SE 
Hi. 
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A I respo died to this submission, as 1 recall, with 


two or three points, one or two that were related to Norman 
Lear responding to it.. I think I relayed in that letter 
some comment in this context, but I can't be clear on it. 

If you can refresh my mind — 

Q. Yes, maybe I can. I show you Plaintiff's Exhibit 
16 for identification, which purports to be a letter of yours. 
Would you take a look at that and tell us whether you recognizi 


MR. GOULD: 16 is in evidence, I think. 

\ 

MR. PEARSALL: Yes, I think it is Plaintiff's Exhibit 
16 in evidence, yes. 

A Yes, I recognize this. I think it's consistent, 
yes, v?ith what I have said. 

Q. In that first item of the five items that you 
raised with CBS in connection with Exhibit 12, you dealt, did 
you not, wit! this question of production in terms of air 


time ? 


A Well, as you notice, I say, "This is something th 


needs elimination from the agreement or detailed and specific 
clarification so that there be no misunderstanding." 

My purpose was to try to clarify exactly what they 
hadin mind because Norman Lear had raised the point with me 
to "Let's make certain what they have in mind, so that we will 


$;. ,v :hhv v* ,.iC: Rr.PORTfiws 

tori*. VVJ8> HOJKK 
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. 4 «' • * 


■ •d .'.li .... ' ;il v .. .. p L v. 


• isv.e ,-;as to 


Yes you ro - . into i». with CBS and you scuyhc 

l td iu ir... n5 wh'Ji: 


»«.* :.v. viue a 


U- y~ ?r • • t*. I? C j.G i j C ... 

Q, Si. paragraph 1 ox. Exhibit Vi, isn't that right? 

P. hat e right. 

\ 

C. And you r&is-d it in a setter to CBS ; 
i.s that right • 

A IVgUh. 

vX Containing a series of comments with respect 
to Exhibit 12 , correct? 

A. Ri ght. 

y. 1 n dv.e course, did you get c. response from CBS 

i -t rasp:;. - c that: inquiry you were making? 
i th; cl; I t id f yes 

i 

Q. X show you Plaintiff's Exhibit 18 for identifica¬ 
tion and ask you whether or net you can tell us whether 

that is a letter you got from CBS commenting upon and in re- ! 

sponse to the comments you were )aising in Plaintiff's Exhibit; 

!y for identification. 

4 

h X 38 • 

Ql Did CDS address itself cc this very question 

j 

,•7 ' ?:'• " . .. • ' '• :! : " 

■ 

. \ , * i i : * • ,••• - 

« • •• • • •• 
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pmVmbC 


44fi 


that yov. were raising with respect to how soon aheau cf air 
tires an episode would be produced? 

A. Y rs. 


it n CBS advised you, did it not, that your statement 

,i 

:>l the understanding was ?n accordance with their under standi: 

i 

h Yes, Chat's what they say here. The essence of w> * ;i 
xs stated ^herein is m accordance with our understanding. 

Ql In other words, they agreed with the position 
that yea raised in your letter of October 6, 1970, which is 
Plaintiffs Exhibit 16? 

A. I would assume that they were agreeing with it. 

; I 

, However, I am not sura that that answered my question, because 

<i i 

i j 

I was stating that thi3 needs elimination from the agreement 
or alternatively specific and detailed clarification so 

» 

, Mere ba no misunderstanding, and all they said was "What you 
*ay \s the absence of what our understanding is," so in 

i 

toixng ir r.ow, I am not sure that they clarified it, but they! 

•I I , 

(X They stated that the essence of what was stated 

in your letter was in accordance with CBS’s understanding; 

. ;! . , 

; :.sn t that correc .V 

I*. 

A. Yes, and J. don’t moan to be argumentative but — 

•» *% , 

and again pointing to what I said was,’This should either be 

i 

eliminated or further clarification is needed," so when they 

N 

,.r I 

jvst say, "We agree," T. am net sure it was in that exchange 


ii 


: t- v." 

.■Cl *■;■. -•"•’‘ArfjPv 
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;\ Wt v :e »< '>■' diatatisfied with the CBS response 
to your: ^.nquixyi 


A lie., 1 didivv-. say I we.s d ^satisfied. 


i 


0- ’• & > ;.o write a farther .&■ :er to CBS efising 

cit'y :uv tner question? 

f- X don’t know. I don’t think I did. I itie y have 


but I don’t recall. 

Q. You don’t recall, do you, that that ever became 
■r issue again? 

h toe, as 1 sav, it was something that I think 
Norman Lear actually worked out on his own. 

& At that June 24th meeting, Mr. Hayes, was there 
any discussion as to when the series would start or the air? 

A. Yes, sir. 

0 What was that? 

Kid-season 1970-71 which was generally January- 

r'ebruary. 

Q. Was there a discussion of the possibility that it 
might go on the air as late as the faul of 1971? 
a. Yes, sir. 

C- Was there an understanding reached with respect 
to CDS having an option cither to start in mid-season 1971 or 
the fall of 19717 



f.-.K'hi-.n* i.SYi-K 1 
'if*',-' " 

t ; V.+r 5Qi >:■, 0,1 ri' jf'flrr 
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<50 



A. Yes- sir. 

i 

ft Was there any discussion on June 24, 1970 with 

4 

respect to what Mr. Lear's role would bein the production 
of the sories All In The Family? 

I 

A Yes, sir. 

t 

ft What was that discussion? 

j i 

, A. Well, it was discussion of whether he would be 

merely executive producer or actually producer on the line, 

; and whether he would direct the pilot or not, and whether 

; , I 

. these services would be performed in New York or Los Angeles, j 
■ . and for how many seasons, if it were successful, would he 
"A be obligate to be directly in whatever capacity was 

i: i 

J; contemplated. 

' 

I: I 

ft Taking the question of production in Los Angeles 

! ; 

; , i 

o , versus New York first, was that- resolved at that meeting, 

| 

" , June 24, 1970. as to where this was to occur? 

{ 

A Don Sipes took the position that. CES wanted the 
) right to produce it wherever they wanted to. We took the 

I . 

<0 I.position not arbitrarily and finally but that we felt our 

li principal - J took this position, that i felt Mx. Lear would 

|. 

</ not do it in New York City, and that we would have to counsel 
with him and see i.f: in fact they wanted to do it. in New York 
w City. I 

Mr - . Sipes raid, "Well, let's say I will have to check 


; «?. Tf ■ • 














ways*-. • 


v • '-:y people and y Du cr -:cJ. i ..f.M yours and we will «»«. 


-B CO'.'JVf'! bo /o. intend to 


go over each item, 


V s ’ ~ "i i I < 


• ■ .fiKs ■ ■. '.fee vo • ■ Jionor. 

•- v* — id o : reiav&nty* 

u\h i \• a,v: c vs : <lv. ish, your Honor, that 
•- if;.n r.em war* agrs-H to at that meeting, or if it was not 
ri jsre..r -o 3. ;.hdb meeting, ic was agreed to .immediately 
~l'.crenzx<*~ •, so that by the time v;e reach a period within a 
mo.i'-n or two following this event, there are absolutely 

1 

"O jpen items * 

This witness has testified that there were a number 
ot open items, and I think that what we would like to do, 
youi Honor, is to establish that in fact there were no open 
items at fell, or if there were ary open items, they were 
r®sc..ved with: n tin. next very short period of time to the — 

:?. ■ CO'JETi Witn all due respect, you are going around 

; *ks ‘ on 9 WP Y • He has already indicated generally that there 

n 

j was agreement, on everything but certain open items. 

I* 

If you start with the open items and say, "Open item 

j No. 1. was chat, ever resolved?" 'Yes." "When was that resolved?" 

i 

: Tnen yen .reach yoivr objective which is what I thought you had 
.1 ''.nr, b»-: hat 1 .-.c sit nece listening to a repetition 

of the direct for no reason. 


‘■xz'Syvc 


rz: *••/•' 
Vx: 
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pmlmpblO Hayes - cross OdU 3 

MR. PEARSALL: Veiy well, your Honor. 

C- Mr . Hayes, .you indicated that there Was an open 
question at the conclusion of the June 24th meeting with 
retpect to the programming content; is that correct? 

A Yes, s:,r. 

0- What v-as the nature of that open item? 

A, Well, I am not a very good witness on that, point 
because it had to do with Norman Lear's subjective intent, 
and the converse intent of the gentlemen at CBS who have 
that, but generally speaking, NOrman Lear had some very 
controversial subject matters in mind. They wanted to confine 
and conform them to their program practices, and so it was 
a very subjective and delicate question that could only be 
resolved by those people. 

0 That was not something that was discussed on 
June 24th in your business meeting, was it, with Mr. Sipes? 

A. Yes. 

THE COURT: Why am I interested in that, Mr. Pearsall? 

MR. PEARSALL: It has been indicated that this was 
an open itam, that therefore at the conclusion of June 24th 
there was not a full understanding between the parties. 

I would like to establish that it was not a part of 
thac meeting, that it was a part of a different meeting, and 
that it was resolved at that meeting almost simultaneously 

;- 1 : y.<v f£■■ j9T ’•!'/ IS?. 

>' v ., >'i v i/.-T * ' 
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°~’ :7 '**&**, there is & suggestion now 
->'<• a« s . V ■ v.r_: ^ x.er point which in fact is not 
,c ‘ ?. ..x,v -o establish the.t in faev. it is 


■- - tsc* :.aimp- >rtant and quite i 


-U • r.i" r « JP r 

ufl'J r, 



■ * . ,i 

•' ■ ‘ . .* 

ry v 

V X&r» w ' 

.mu . _ _ i. 


C- 

•/C jiu^i ^ 

: - :v_w pr vgrrui. 

that 

> - 
4> • • 

van v ;o:it 

tey were t&'.y.tiic 

about 

wh 

-ther the 

-SS would approve 

it if 

"i 

dealt wi 


-b cu. ...ru. - r r. c./juzch, and chat sort of subject; a;id I 
•ij.-.r.:. _<• atw resolve these. 

'•/fc know that is whet the problem was, so it ..-ci 3 
tear s iuagm.M aga.ir.st their jrrtgaraent if they disagreed. j 

Fortunately, they apparently agreed, and they put out 
c seri-j.s. Is that about r; ght? 

T«35WXW^SS: fee, sir, sxactiv. 

“ 

As itug ua you feel it's not an essential' 
paxr ox the contract, I an; not going to pursue it, but if there! 

a question. as tc whether it is an essential part of the 
contract, then I want to establish taht it was resolved between! 
h.. Lear and Mr. ‘.enks on June 15th at a meeting between the two, 

I 

TF.r COOp.T: What does he know about that? He wasn’t 
. , - icv ' ” £ -' ^' 5 -- do it. through him? 

!-A. FEARSJUi: this witness may' very well know about 

that. 
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THE COURT: That is hearsay to him, and you are tftfl 
one who is objecting to hearsay. • . 

MR. PEARSALL: Very well, your Honor, let's pass 
that, shall we? 

THE COURT: Yes, ,'iet's pass it. 

Q I think you indicated that another one of the 
open points, Mr. Hsyes, was a question of holding money. Is 
1-hut what you sail? 

A Yes, sir. 

Q. What did you mean by holding money? 

A. Money to hold a right of preemption and first 
position on Mr. Lear's services during the entire option peric 

0 Was there a discussion of that at the June 24th 

meeting? 

A Yes.- sir. 

fr Can you tell us what that discussion was? 

A Well, as I testified to on direct, the question 
arose, Sipes requested having this option on Lear's services 
as a prior first preemption right in the event they exercised 
their option to go on for more than 13 shows or if they 
decided net to dc the 13 shows for a mid-saason show but 
rather go it an & fall show, because at that meeting that 
was not decided either. 

And therefore he wanted the option to have the right 
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cr preemptiviq Mr. Lear's services, and we said, "All right * 
he has a.-., offer t.o dc a picture .nd a couple of other things 
'*** U considering.. If you went Hm to hold himself available 
you* will have to pay" \ think it was ’* "5100,000 or 
• 1 o- r-..'T>ev*ix*ir , mid w. will give you an offset if in fact 
ae does work during that period of time at jobs thathe could j 


d° i n e short, order, and be avai lable to your preemptive 
rights. We will give you an offset of whatever he earns, 
but otherwise you will have to pay us thatmoney to hold him 
off the marketplace because he has to make a living, " and 

that is oene.re*3y •— 


|i & Mr. sipes indicated to you right then and there that 

i! i 

| he was willing to do that, did he not? 

i 

A Mr. Sipes indicated that he would be willing to 

jj 

«■ <j do it, but he didn't want to amke the commitment at that 

i 

M 

sit-tang simply because he wanted to find out if it was 

>:• necessary 

'V '! U Didn't he in fact propose it? 

I- 

j k Did propose it? No, sir, I proposed it, and 

r 

'■ m syt>e assist — I don’t want to be presumptive -- I'd 
i ra ther be responsive, but it was ultimately resolved, but not 
*■ ! i atthat meeting, art? not within a day or two. 

Mr. Kayes, I show vou Plaintiffs' Exhibit 76 for 
identification, and ask if you will take a look at that, pleasei. 


i 


•-ID.i ■»* •:*** ' 
i*> .>•'/ f4\,«. (t w , *1 * < •» 


J : ?r F.‘tPuRTt«S 

. • W'-v. ii! '- 

V i.E r -P£»-!5- 


CO* n -t*iR 7«4SFC 





;aralmpbl4 


Hayes - cross 


456 



3 I: 


h i. 


#***#- i 1 


12 


!3 


14 ! 


16 


■ 

20 " 
21 
72 

23 

24 


534 a 

and tell us whether or not you have seen that before. 

A Yes, I have seen it before. 

Q. And you 3aw that within a day or two after ts 
preparation, didyou not? 

A j. saw it. within a day or two after June 25, 

1970, which is the date indicated on it, yes. 

MR. PEARSALL: Plaintiff offers Exhibit 76 

in evidence. 

MR. GOULD: I have no objection. 

(Plaintiff's Exhibit 76 received in evidence.) 

0 Can you tell us what that document is. 
Plaintiff's 76? 

A Well, it says it's a summary of CBS's proposal 
regarding Chose Were The DAys, which is the subject show ct 
this controversy. 

0. Did you receive that from Mr. Cohn within a ca> 
or two after the June 24, 1970 meeting that we ha\e 
reference to? 

A Yes. 

0 I wonder if you would take a look at Parag 
of Mr. Cohn's memorandum and tell us whether or not, a > ,r 
you have read that, part of CBS's proposal in fact was 
not a holding money for Mr. Lear arrangement? 

A Yes. 
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a CBS did make that proposal for holding money 

| 

for Mr. Lear; is that correct? 

A. I have just testified to the best of my recollection 

exactly pertaining to this point. 

U Mr. Heyes, in fact., there was no reservation at 
the June 24th meeting, was there, with respect to going back 
to somebody else fcr further authority; it was in fact part 
of the proposition that CBS was putting forward on that 
very day, was it not? 

A. No, sir, that's not a correct statement. I will 
explain it if you want me to but — be responsive. 

Q. I show you Plaintiff's Exhibit 152, and ask if you 
can tell us what that is. 

JL That's an interoffice memorandum dictated bymyself 
dated June 25, 1970 in the form of a memorandum to the file 
with copies to five people in my company. 


25 
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Q And does that state that It is a memorandum con¬ 
cerning the latest offer per negotiations 6/24/70 with Don 
Sipes? 


A Yes. 

t 

Q And now, I direct your attention to paragraph 12 ^ 

of your memorandum. That, too, refers to the CBS proposal 
with respect to the penalty payment they were going to make 
to Lear as holding money, is that not correct? 

A Yes, and I think this confirms exactly what I sal 

q What was left open on June 24 with respect tothif 

penalty payment? 

A What I say here in the memorandum tothe file is 
CBS is explaining the 1970-71 mid season start, but if they 
exercise their option to delay the fall, then they must pay 
a hundred thousand penalty to Norman Lear, which 3 *a what. 

Sipes had to go find out about at the first meeting. 

Q I'm sorry, I am not following you. Are you 
talking about a meeting that is different from June 24 or 
are you talking about the June 24 meeting? 

i 

A I am talking about June 24. 

Q This is a memorandum of the proposal which Mr. 

Sipes was making to you at the June 24 meeting, is it not. 

A This is what Sipes said he would do on this point, 

if he found it to be necessary when he went back and checked 
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with his program people about what their plans were for the 
show, and it did in fact occur that way. I an being technicil, 
but I am trying to be responsive to your answer. 

Q In other words, Mr. Hayes, on June 24, as recorder 
in Mr. Cohn's memo and your memo, Mr.Sipes did say that in 
the event that CBS elected to defer production or airing of 
the show until the fall of 1971, that they would provide 
$100,000 penalty payment to Mr. Lear, is that right? 

A He said that, but with the added caveat that he 
must check with his program people first to see what their 
plans were. 

Q As to what? 

A As to what they wanted with reference to MR. 

Lear's services, and he said if in fact these circums t a nc es 
do pertain, then I will do this for you. 

Q He will give you the hundred thousand dollars? 

A But he said, for the purpose of the deal, he 

said, "I will not commit to you on that point at this sitting.” 

I am being purely technical with you. 

Q I understand, Mr. Hayes, that you say you are 
being purely technical, but you didn't put that caveat, what¬ 
ever that caveat is, in your memorandum, did you? 

A I think I just read it to you. 

MR. GOULD: I object. This is argument now. 
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A I think if you will read that, it says if in fact 
they do this, they will pay the money, which, conversely 
implies if they don’t,they won't pay it. 

Q And now, Mr. Hayes — 


And they didn't, so it never »ally became 


effective. 


Q And when you say they didn't, isn't it correct, 
Mr. Hayes, that in fact CBS did elect to air the show in mid 


season 1971? 


Exactly. 

So the occasion of the payment of the penalty 


did not arise? 

A That is just what I said, yes. 

Q And now, I think, Mr. Hayes, you also indicated 
that another open item at the conclusion of this meeting was 
the disposition of the so-called merchandising rights, the 
right to merchandise products relating to the All In The 
Family show, is that correct? 

A That's correct. 

Q Was there any discussion of merchandising on June 


Yes, sir. 

And can you tell us what that discussion was? 
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A I requested chafe Don Sipes let us keep those rights in. 

I 

Tandem. Ha said he would take it under consideration. 

I 

Q Isn't it a fact that on June 24, Mr. Sipes stated 
that CES wanted ta have the merchandising rights? 

A Yes. 

Q And isn’t it a fact that you and Mr. Cohn on that 

i 

date agreed that CBS *ould have the merchandising rights? 

A No, sir. I 

i 

Q I show you once again, Mr. Hayes, Mr. Cohn's 
memorandum of that meeting and I refer you to paragraph 5 


thereof and ask you to look at that. 

Now, it says right there, does it not, that CBS 
will distribute the program and will he the merchandiser, 
is that right? 

A Corr<*cc. 

0 Wasn't that the offer that CBS was making? 


Yes. 


Wasn't that the proposal that Mr. Cohn was re¬ 


cording? 


That's right, but that is not in consistent with 


what I said. I had asked Mr. Sipes to give it to me and he 
said he would take it under consideration, and subsequently 


he did, in fact. 
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Q Did you, in your memorandum, make any comment 
about merchandising still being an open item? I show you 
152 agnin. 



1? 
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A I don't think the memorandum was intended for 
that purpose, and I don't recall, but I can refresh ray mind. 

I make reference to a number of open points, but 
I don't think £ mentioned the merchandising An here. 

Q Was it left on June 24 that subject to a reversal 
of you, that Mr. Sipes might have, that it was understood 
that unless he were to change his mind CBS was to have the 
merchandising rights? 

A He tcok that position, yes, sir. I did not 
concede to it. I kept saying to Sipes, "You must do some- 
thlng for us. We need more money or something that I can 
turn into money,* and I made these requests, and on some he 
said categorically no, as I have testified to; on others he 
said, "I'll t hin k about it" or "Take it under advisement" 
or "Talk to my colleagues." 

Q Within a week or two following June 24 Mr. Sipes 


21 

22 

?3 

25 


did decide to do something for you,connection with merchan¬ 
dising rights, is that correct? 

A Yes, sir. 

Q And he gave the merchandising rights back, did he 
not, to Tandem? 
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Q Re cair^y a 15 percent profit participation, is 


that correct? 

A Yes, sir. 

Q And that would bo within the space of a week ox 
ten days, perhaps, of the June 24 meeting? 

A I would think so, yes. I don't remember speci¬ 

fically but I think that is generally correct. 

Q And following that resolution there was no further 

l 

j 

open matter with respect to merchandising, was there? 

I 

A I don't recall any. j 

* 

Q Now, you c)antioned that there was something open 
concerning $32,000 at the conclusion of the meeting. 


$32,000? 


Would you tell us what discussion was about that 


Simply that we owed it to ABC if we sold the 


series anywhere else on the standard turn-around clause in 
the industry, and we wonld like CBS to pay it since we 
weren't getting any surplus money out of the deal anywhere, 
and we would like them to pay it, and as I said in my 
here, I think, CBS will not pay any money to ABC; we owe 


31,250. 


I suggest to Sam Cohn that CMA pay it out of its 


package commission — paraphrased — and he said it was unfaii 
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because they had to pay Beryl Virtue. 
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I said this is the problem, and he indicated 

maybe they would pay half. 

Subsequently Sam Cohn got CBS to pay half of this. 

* 

Q So the confusion of that meeting with respect to 
the $32,000 was that CBS was not going to pay it, is that 


correct? 


That's correct. We took the same position there, 


:( 1 that we had on merchandising, that we were requesting that 

;l 

!< ;! they do something on it. Fortunately, subsequently, they 


did. 


In that course of that June 24 meeting, while 


!! talking about the $32,000, did you offer to CBS that if they 

tj 

| would pay the $32,000, which you were required to pay to 
! ABC, that in that event you would use your best efforts to 

! ! obtain the additional foreign syndication areas on top of 

li 

the regular network territories that had already been secured 

i 

for the British on it? 

i 

i A No, sir. 

! ! 

q Did the question of your offering to obtain 

i! 

! foreign syndication areas come up at all in connection with 


the $32,000? 


Not that I recall, no, sir. 

Mr. Hayes, perhaps I have got something that 
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would refresh your nsscol lection, 


A Good.. I will take all the help I can ccvt. 

Q I show you a document that is in evidence here, 
exhibit ?75, and 7. refer you to the language which roads: 
"Hayes war-to us to pay an up front payment of $32,000 to 
England to acquire* rights. 12cu says no." 

Does chat refresh your recollection that you 
were attempting to trade off the $32,000 against efforts to 

obtain foreign syndication areas? 

A That refreshes my recollection, but they are two 

separate things, sir. 

Q They didn't come up together? 

A They are two different things. The $30,000 is 
a payment to the authors on the basic literary rights having 
nothing to do with the money owed to ABC. 

q You asked for $30,000 to pay somebody else? 


Q This is a different $30,000 from the $30,000 that 
we have been talking about in connection with ABC? 

A Yes, sir. 

MR. GOULD: Wait a minute. The second $30,000, 

I thought, was $32,000. 

THE COURT: Well, I understand that, Mr. Gould. 

I seem to be sleeping, but I am still awake. 

w f*> ifSTtiicr antft rkrw reus 
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MR. GOULD: 1 wasn't even suggesting your Honor 
was sleeping. 

THE COURT: It in obvious what they are talking 


about. 

THE WITNESS: Actually, for the purpose of dis¬ 
cussion, if you are going further, it was 31,250, — my 
memory is refreshed — instead of 32,000. 31, 250 on the 

first item. , 

Q In any case, on this $32,000, Mr. Hayes, within ! 

! 

*. I 

a week or two following the June 24 meeting, CBS did agree to 

t 

pay half, is that correct? 

A They did agree to pay $16,C00 and I don't know 

t 

i 

what exactly the date was or time frame, but I think it was 

within 30 days after the meeting, yes. 

I. ! 

Q And Tandem, in return, offered to use its best 

efforts to acquire the foreign syndication areas, did it not? : 

! 

A No, sir. It is not in that context. Tandem was ! 

I 

going to exert its best efforts in all events, but it was not 1 
in consideration of that money because it is to our best 

;! I 

interests, too. to get the broadest rights possible, but that 

„ j' "" r I 

money was not related to obtaining of broadest rights. 

Q It was understood, in any event, then, that Tander 

I 

.* I 

would go forward and use its best efforts to obtain the 


foreign syndication rights? 
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A Absolutely, When you say syndication rights, 

i 

to obtain the broudast. rights of every kind and us''.ire we 

I 

could. 

C And wa are ».<•* talking about the rights to dis¬ 
tribute? 


A Yes. 

Q And it was understood with respect to the foreign 
THE COURT: No, not the right to distribute. It 
is a right to exploit in a foreign territory. 

THE WITNESS: That's right. 

THE COURT: There is a big difference. 

MR. PEARSALL: I am speaking now, your Honor, 

i 

i 

about the right to distribute in syndication, ir foreign 

j 

i 

territories, through sales to individual stations, to net- 

;; works. ' j 

1 ! 

THE COURT: I know what you are talking about, 

1 

but that isn't what they were negotiating for. They were 

, ' | 

negotiating for the authors or the previous owner of the 

\ i 

copyright or the fellows they were afraid of infringing for 

| 

' clearance in foreign territories and for assignment of those 
!j rights. 

Am I correct, Mr. Hayes? 
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because I think there is a lack of clarity on this. 

THE COURT: There certainly is. 

Q Now, Mr. Hayes, of course originally, at the time 
that Mr. Lvjar had the idea doing an Americanized version of 
Till Death Co Us Part, he entered into or his company entered 
into an arrangement with Mr. Spate, the British author for 
certain rights, isn't that correct? 

A Yes, sir. 

Q And tnose rights were terminated pursuant to the 

agreement with Mr. Spate when the ABC deal fell apart and it 
was necessary to go back to Mr. Spate to acquire a new set 
of rights in connection with this proposed CBS deal, isn't 
that correct? 

A I honestly don't remember, Mr. Pearsall. 

It may be correct, but I really don't recall it. 

Q In any event. Tandem did go back to Mr.Spate and 
obtained in connection with the CBS deal new rights with 
respect to All In The Family, is that right? 

A That is correct, yes. 

THE COURT: Let me see if I understand something, 
when you had the ABC deal, what did you give to 
ABC? You gave them broadcast television network rights. 
Did you give them any foreign rights? 

THE WITNESS: Your HOnor, I honest don't recall 
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v'vs exact tones r- f uiat conv;a«'s, and i&e reason I was vague 
n Mr. Pe’rsfrj.l' t; questio:. is ordinarily if you actually make 
a pilotr you have a ceretain amount of vested time in which 
•*i further tun; ;±e property to recount, and therefore it may 
o -i ir.K *j eights continued on over or they may have lapsed 
t'id vs nay have had to go back. But my recollection is that 
even during the ABC time and carrying on ovar through the 
CBS time and in many months thereafter we were in negotiations 
for whatever rights we co )ld get, simply because of the 

I 

orobleras that those authors had with the rights previously. 

THE COURT: Because of prior restrictions of 

contract? 

THE WITNESS: Yes, that's right. 

Q Now, the essence of the problem was this, was it 
not, Mr. Hayes, that Tandem was agreeing with CBS that it woul 
give such distribution rights to CBS as Tandem itself would 

f 

be able to secure? 

, A That is correct. 

I 

THE COURT: No, 

• j MR. PEARSALL: Yes. 

THE COURT: The form of the question — they 
weren't giving any rights to CBS. They were giving distributio! 
right. 

THE WITNESS: That is the question. 
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THE COURT: The rights remained in Tandem all 


v I THE WITNESS: X thought Mr. Pearsall said dis- 

i 

\ 

fcriiiution rights. Did Mr. Pearsall’s question say distribute 


rights? 


THE COURT: Did it? I didn't hear him, then. 

* * 

HR. PFARSALL: Yes. 

i 

MR. GOULD: May we have it read,your Honor, b* 


caute I am confused. 


MR. PEARSALL: Let me continue and I think ma 

I can clarify the thing. 

THE COURT: It is clarified in my mind corapl<- 
It is just a matter of your record. 

MR. PEARSALL: I want to be sure what is in 
mine is in fact correct. I don't know what is in your r 
I just want to be sure what is correct. 

tee COURT: I will tell you what is in my mi 
and you can tell me whether it is correct or not. 

A copyright is a bundle of rights. In the 
television industry it involves several things which are 
divisible. First, there is network television broadcast! 


rights which the copyright owner or his assignee has. 

Secondly, there is a right of domestic syndic, 
after the network finishes, which he keeps. 
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There lo also the right of foreign exploitation 

I 

t which he keeps. 

1 an assuming an original copyright now. 


Than, what does he do? He licensee the broadcast- 

i 

irtg performance rights to the television network. 

I 

• • 

He then gives distribution rights, if you want 

•i 

' to call them rigfat3 — I don't call them rights — a distri- 

I 

butiou contract for his rights, which he still has for domestic 
syndication. 
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He also gives the distributor the right to 

I 

exploit in certain foreign territories where he, the owner of 
t**e program, or the licen&ee of the copyright owner, still 
retains his right. 

I 

The rights are always his, and that is why the 
use of this word "rights" is very confusing to me. 

i 

Now, is that correct or not? 

MR. PEARSALL: Your Honor, basically, I don't 
think there is any misunderstanding, but the problem arises 

I 

in this particular case in that it was not an original property 
which started here, but has the complication that it derives 
from the British. 

THE COURT: Let me go further on what I understand 

t 

then. 




Certain rights which are not in evidence here. 
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unfortunately# wore bought# if you want to use the term 
"bought#" by Tandem. If they had a general deal# they would 
have bought all rights which would have protected them from 

I 

infringement# a# in network television# b, in domestic syndi- ^ 
cation, and c f in foreign territories. 

Nov/, I suppose when they came to the people who 
owned the rights, the British rights, they said, "We're sorry, 
we can give you United States, maybe Canada, and we cannot 
give you, let's say France, because we have an outstanding 

: under the English version with French television which has a . 

tj 

' year and a half to go, and therefore, if your program would 

be deemed an infringement on the old program, then you must 

!i 

;! wait for clearance, either get clea r ance from the French 

'! 

broadcasting system or we will try to get a te r mination of 
that contract, or you will have tovalt a year and a half.” 

Is that about the situation, Mr. Hayes? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

i) 

THE WITNESS: I was responding to the phrase 

‘'Distribution rights" in that context. 

THE COURT: I just want to get the record straight 

aa to what I understand. 

When I am wrong, then go ahead and show me where 


I am wrong. 
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MR, PEARSALL; Your Honor, there is in evidence, I 
os inhibit .158, the basic underlying rights agreement between 
Tandem and this tallow Spate >/hc vrao the owner — 

THE COURT: 3 havTj» r t had a chance to read that, 

MR, tEAP.SRV.Li I ?jn just advising that it is in , 

oviaence, 

» 

THE COURT: I am glad to know that. 

MR. PEARSALL: That agreement has a territorial 

: l 

1 limitation to it. Th© licensed areas is specifically defined 

\ J 

st/ad included only certain areas such as the United Str.tes, 

I 

* t 

Canada and certair other limited areas. 

•i i 

What happened hero was that, as I understand it —: 

m| . 

j maybe we car. develop it, but I just don’t want to have any 

confusion about it — what happened here was that Tandem 
agreed with CBS that it would give such rights of distribution 

l 

y | ! 

or contract or distribution which it was empowered to do, what- 1 

I 

I ever it was empowered to do, it was going to give to CBS. 

I 

It represented that under this it already had 

i 

certain rights to give a contract in distribution. It repre¬ 
sented that it would attempt to get additional rights from 
the British owner which 


THE COURT: That is paragraph 12 of that exhibit. 
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i fco the underlying rights agreement. 

T1IB COURT? r 7ith the British. 

MR. PEARSALL: With the British, to expand the 

J 

definition of licensed territory and perhaps without further 
dual offer as exhibits now, vhile we are talking about it, 

j 

the two amendments which expand the licensed area. 

11 THE COURT: Very good. Very good. 

Now, I would call them, if I were you, 158A and 

fj 158B so we know they relate to 158. 

,1 

jl 

MR. PEARSALL: They are 159 and 160. 

'i 

THE COURT: That is just as good. 

:i '! MR. PEARSALL: Plaintiff's offer 159 and 160 in 

evidence. 



• • * 


It 

I s 


THE COURT: What was the date of those? 

MR. PEARSALL: One is dated October 5, I believ- 
1971 and the second is November 22, 1971. 

THE COURT: And by that time did they have world 

wide rights? 


i! 

25 i! 

I 





MR. PEARSALL: This expands the territory sub¬ 
stantially but not as full as world wide. In other words, 
world wide rights, so far as I know, your Honor, have never 
been secured. But this substantially expands in various 
foreign areas the right to distribute. 

MR. GOULD: I have no objection to 159. 
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THE COJVT: I an going to make a suggestion, if 
I may, and that is if you are going todaal with it territory I 
by territory or area fcy area, somebody ought to get up a 
chart aa :o what are the opan areas where you have clearance; j 

i 

v;han did that clearance take place. Then I could tost if this ( 
becomes an issue whether, given the number of places where 

i 

Viacom was free to act, theyreasonable performed. 

In other words, if they have only four territories i 

and they did three out of four, that is 75 percent. If they 
had a hundred seventy-five territories and they only did four,, 
then they might only have a very small percentage. I am not 
saying it is dispositive, but I want to see that. 

(The plaintiff's exhibit 159 and 160 received 

in evidence.) 

MR. PEARS A The areas that are defined in these 
two amendments are the only additional areas beyond the 


initial ones. 


THE COURT: Then you don't need it. 

MR. PEARSALL: That were ever developed. 

THE COURT: Let me see if I can state this for 


the record. 


If there is any argument about it, let's have it 


4. : ~ :• ::n!c; a? 
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Om October 5 P thera was expanded — the licensed j 
territory definition was expanded to include, one, all 
countries in Europe; two, those countries in the Middle East, j 

t 

and Far East and African territories not within the British 
commonwealth, and I suppose there should be a comma there, 
and the last category, Latin Anerica, 1 suppose subject to 

I 

certain limited reservations. 

Then you have an inclusion of Australia. So the 

only thing that may not have baen given is India, I suppose. 


ft 


There is no definition of the Middle East anywhere? 

MR. PEARSALL: There certainly isn't here. 

THE COURT: When you take Europe and the Middle 
East, together it is obvious how far it goes. And then when 
you say Far East, I suppose that goes to the border of India 

and Africa, the whole continent. 

MR. PEARSALL: We are, in fact, selling the Far 

East. 

THE COURT: I don’t care where you are selling. 

I am just trying to find out what we are talking about. 

MR. PEARSALL: I assume the Far East would includes 
Hong Kong, for example, the Philippines, this kind of thing. 


THE COURT: What I am trying to say, what have 

i 

! you got; you have got North America, you have got South 
America, I suppose Latin America includes Central America, 


4 

I 

ii 

| 


Vi: 


‘IkV 
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MR. PEARSALL: I assume so. 

THE COURT: And you have all of Africa. You have 
really got all of Asia. You have got all of Europe. And 
ebon you have got Australia, so you may not have the British 

I 

Empire including New Zealand, and you may aonceivably not 

I 

have India, but otherwise you seam to have India. 

MR. PEARSALL: It is pretty broad. 

THE COURT: That is the question I was asking. 

MR. GOULD: It included New Zealand and Australia \ 
It does in the movie business. 

THE COURT: So, in effect, you • practically have, 
by this time, world wide exploitation rights. 

MR. PEARSALL: I think this is helpful in clarify¬ 
ing the situation. 

Q Going back, if we may, Mr. Hayes, to the June 24, 
1970 meeting, I believe that you indicated that there was an 
open issue with respect to office space, is that correct? 

A Yes, sir. 

Q What was the nature of that open issue? 

A we had requested office space free of charge at 

CBS. 

THE COURT: What is the point of this? It is 
awfully boring. 

souweaw district court reporters 
States Court house 

role ? square, n y,, hy. kclp telephone: CDrtland wsbc 








for cross-examiir-ahicn? f*w ca.icl they wanted some office 
space iu tha studio. 

MR. PEARSALL : It was resolved, your Honor, 
immediately<• and CBS gave free office space. 

THE COURT: This is cross. You don't have to 
go through all this. You just say to him now, isn't it a 
fact, Mr. Hayes, that this dispute about office space, if 
there was a dispute, was very promptly resolved and you got 
office space in the studio? 

MR. PEARSALL: Actually, your Honor, that is 
fine, but it was also resolved on June 24, as both memos 
indicate. 

\ 

THE COURT: What difference does that make? 

MR. PEARSALL: If it is not an essential term 
of the agreement, then, fine. 

0 Mr. Hayes,- you indicated that there was am open 

question a", the end of the meeting with respect to whether 
a producticr- advance would be made. Do you ecall that? 

A Yes, oir. 


Q 


What was the discussion on June 24 with respect 
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to the production advance? 


A merely requested one from Mr. Sipes and he said 

he would take it indar advisement. He indicated he would try 
to give it to us, but he would not make a commitment at that 
sitting. He did ultimately give us the production advance. 

Q Now, your paragraph 10 of your memorandum, plaint¬ 
iff's exhibit 152 for identification, states: CBS will j 

provide a production advance as needed, estimate $50,000. 

I j 

I I 

Did Mr. Sipes agree on June 24, to provide a 

1 

; production advanc«r as needed, estimated at $50,000? 

\ . I 

A Mr. Sipes said he would take it under advisement j 

j 

and would let roe know. 

THE COURT: Did he let you know? 


THE WETNESS: Yes, sir. 

THE COURT: Did he say yes? 

THE WITNESS: Yes, sir. 

THE COURT: When was that? 

THE WITNESS: In the next day or two. 

THE COURT: Okay. Next point. 

Q So that in fact all of these open matters that 
you had reference to in your direct examination, MR. Hayes, 
were all resolved either on the 24th or shortly thereafter? 

MR. GOULD: I object to that. That is not what 


i he said. 


■ 
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THE COURT: Well# he can say no just as well as 
you# Mr. Gould, and he is just as smart, I thirit as you and 

i 

I and everybody else in the room. He is a very smart fellow, i 
THE WITNESS: Thank you. 

4 

J 

THE COURT: Answer it. 

A Thay were resolved within a matter of a few days# 
certainly not over 30 days on any issue that I recall# that 

I named as being open when we concluded the June 24 m ee ti ng# 

* j 

and including ray client's willingness to go forward and 

approve the terms we finally got that I took home and presented 

■' I 

;i to them after the meeting. 

••• ii 

Q And they did approve them? 

•j 

A Yes# sir. 

,, | 

Q And that was reported back to Sipes in due course? 

li 

j, A Yes, sir. 

Q Now, you indicated in your direct examination# 

I however# Mr. Hayes, that there was same kind of negotiation 
that continued; you talked about the discussions with Mr. 

: 

V i Sipes and the discussions with Mrs. Nelson# discussions with 

I 

' 1 j! Mr. Rubin# and I think that you portrayed a picture of some- 

jj 

*, how continuing negotiations. 

Now, when was the first negotiating meeting or 

; ? I 

conversation that you had following the resolution of these 

!• ' I 

fO •* { 

j open points which you say ware resolved very shortly after 
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June 24? 

A Within 30 days. I c.io' t pinpoint it any more 
accurately than that. 

Q What did that daal with? 

A Wail, aa I have testified to before, it dealt 
with the question of facilities and which items would be 

i 

; »* 

below the line and not be below the line, and casting and 
j director. There may have been other items, but I recall 

’J 

" specifically those in response to your question. 

THE COURT: These were items within the framework 


, of the deal, isn't that right? 


,3 !! 


• i 


15 


i0 


V 


{• : l 


THE WITNESS: Yes, sir, they were. 

THE COURT: None of these was going to bust the 
deal, was it? 

THE WITNESS: Well, generally speaking it would 
not, but it could have. I think as a general rule of custom 
and usoage in the business, even where you have situations 


ic 

X 

21 

22 




I: like this, generally you get together. 

Q These were just loose ends, weren't they, Mr. 

Hayes. 

A Well, Mr. Pearsall, I wouldn't characterize them 
as loose ends because they were material and important. 

Q Which «'ere the material ones? I don't think any 
cf us wanted to hear the immaterial ones. Let's goto the 

»X. : THEJ»! t- $U!Cf ONJST 

3 fcjjre- States Gxwt mous* 
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A Certainly the director is material. Certainly 

i 

the casting is material, certainly for monetary purposes, 

t 

i' 

* which items you put above or below the line, were material 

i, 

in view of the type of deal that I have described. I think 

p 

! all of themvere material. 

>’ ; q What was the issue about the director? The 

i, 

producer would go pick a director, would he not? 

A No, sir, not without approval of CBS. 

' I Q So, in other words, until Tandem went out and 

ji 

v - | selected a producer, the occasion for CBS's approval or 
3 |; non approval wouldn't even arise? 

!i 

'* I! A Well, you may recall my testimony that there was 

j 

3 ! discussion at the 24th meeting about Norman Lear personally 
6 j! directing or absent his directing, Mr. Yorkin, his partner, 

ii 

!i directing, and absent that, the question of director would be 
' 3 j something to bs resolved as a material point of agreement 
- 9 ji between the parties. 

i 

20 I q Did Tandem secure the services of director? 

f A Yes, sir. 

9 

! 

72 I 1 Q What was his name? 

A John Rich. 

'I 

Q itfhen did that happen approximately? 

'•* j A I cion t remember the exact date. 

ii 

j| s* cxrr reportuR* 

\ jr«r : :rs States Cam House 

i* •?> *IF. i'4Y. f KY. JEW TEUFWOWe: OORTi WKO 
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Q It. wa> in the fall/ was it not/ August or 
September? 

A I think so, y-as. 

Q And CHS did approve Mr. nich at that time, isn't 
that correct? 

A Yes, air. 

Q VJ.hat was the casting question? 

A Who is going to play the parts. 

Q It was already determined at that point who the 
leads were, was iu not? 


A Carroll O'Connor. 

Q And Joan Stapleton? 

i; 

<i 

i| A Jean Stapleton, at the 24th meeting — are you 

!! 

i still talking about the 24th meeting? 

i 

Q All right, let's see what the problem was on 
casting? what was the opan question on casting? 

A There was a question about Jean Stapleton being 

willing to do it if you did it in California. She had 
categorically 6aid she would not. She would not move to 
i California. 

j! Q All right. 

«• 

A And the question was, who do you get if you don't 
:i have Jean Stapleton. 


Okay, it was decided to take Jean Stapleton, was 


court er- 

IU7 e j £? >.7T ~ ! JCX»S« 
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it aot, in the next month, duxing August it was decided to 
take Jean Stapleton? 

A I think we decidec we wanted Jean Stapleton right 
from the beginning, but the qvestion was, could we have 
Jean Stapleton, cuxd if not, who could we have? 

Q All right. 

A Because, without proper casting you don't have 


a show. 


Q And when was this casting question with respect 
to Miss Stapleton worked out? 

A I don't remember it exactly, but obviously it 
was worked out prior to the time of production. I didn't 
handle that, so I can't give it to you. 

Q This would be in about August or September, 
isn't that correct? 


A I think that I have testified — 

THE COURT: You already said so. Let's get on. 

A I really don't know, Mr. Pearsall. 

THE COURT: You also had recast the two young 
people, didn't you? 

THE V7ITNESS: Yes, sir. 

Q In any event, it was resolved sometime in the early 
fall, is that correct? 

/ 

A I think I have testified to the fact that producti 
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started ia November. I am reasonably sure it was resolved 
prior to that datj, but I don r t remember when. I honestly 

don't. 

THE COURT: Are ycu going to question on that, 

Mr. learucll? 

MR, P.3ARSALL: Wo, your Honor, 

THE COURT: Good. 

q Wow, I show you plaintiff's exhibit 402 which is . 

) 

in evidence, and ask you whether or not that is a letter you 

received from Mr. Perry of CBS? 

A Yes, it appears to be. 

Q And you received that on or about July 16, 1970? 

A I would say it is reasonable to assume, since it 

is dated July 16, that I received it within a few days there¬ 
after in California. This stamp is Sid Lyons, New York, so 
it ;!a not this correct date that I received it on. 

q With that letter CBS provided to you the$50,COO 

adv.ince, did it not? 

A Yes, sit. 

THE COURT: I think we will take a five minute 
recuss. Vie are going to adjourn at four o'clock, I announced 
before, sc we have another hour to go. 

(Recess.) 
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BY ilR. I'UARiAiiL: 

q. m;. Hayes, apart from the casting questions, which 
you say were resolved along with the director problem, were 
there any other material loose ends that had not been resolved 
in the summer cf 1970 with respect to this deal between 
Tandem anc CBS? 

MR. GOULD: I assume that material means material in 
hi6 judgment 

MF. PEARSALL: That’s correct. 

A Within my fram of responsibility with reference 

to che material open points of the June 24th meeting, they 

the 

were resolved sooner or later, and to/beat of ny recollection, 

' they were resolved within the next 30 to 60 days. 

THE COURT: Which would end when, so I can follow it? 
ij THE WITNESS: I would say probably there is only 

one thought that comes to mind, which was the allocation of 
i above and below the line that might have stretched out past 
!'. that, but generally by the end of August. 

J THE COURT: 1970? 

| THE WITNESS: Yes, sir. I 

Qi Were there any other discussion or negotiations 
1 with CBS that you know of in econnection with this deal prior 
| to the distribution on September 25, 1970 of the draft agree¬ 
ment which I £ hewed you a moment or two before, and which is 

9 vrvraiv.v serkti-r* 
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yIdir.tif i : 's Exhibit 12, other than these matters that you 
have just testified to which respited : n the resolution of 
variout outstanding questions? 

I am sorry, Mr. Pearsall, you lost me. Could 7 -■ 
THE COURT: Read the question back, please, 
v'fhepe.iding question was read.; 


MR. PEARSALL: I will strike the question anti start 


again. 


THE COURT: Yes, you better do that. 

0. Apart from the discussions that resulted in the 
resolution of these open points, Mr. Hayes, were there any 
other discussions with CBS regarding the deal between Tandem 
and CBS prior to the distribution of PJ.aintiff’s Exhibit 
12 on September 25, 1970? 

A Yes, s ir. 

0 Can you tell us what those discussions involved? 

li Well, you understand my frame of responsibility 
is in primary deal point negotiaton. I have nothing — 
strike that — I have very little primary responsibility in 
the area of creative, production matters which would relate 
to people, facilities, context^ nor the legal aspect of 
so-called boiler plate negotiations. Tliat is handled by the 
attorneys for Tandem. 

So in response to your question, there were 
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discussions between th tpi oducer of the show. Normal Lear, 
the executive producer of the show, and Bud Yorkin as presi¬ 
dent of Tandem, and with CBs people regarding facilities, 
below th>? line personnel, and other matters pertaining to 
production, and I seem to recall Mr. Perlberger talking to 
somebody about t.h? contract within this time frame, but it 
may have been later. 

But in answer to your question, within my frame of 
responsibility, there was nothing, no, but I want to be 
sure that I don't misunderstand the question, and that is why 
I answered it the way I did. 

0. When you received Plaintiff's Exhibit ?.2, the 
draft agreement, you immediately raised a number of points 
with Mr. Perry of CBS; isn't that so? 

A, Yes, sir. 

ft had Mr. Perry promptly thereafter responded with 
a resolution, a proposed resolution of each of the points 
that you raised; isn't that correct? 

A. Yes, sir, he promptly responded. 

ft And his response is Plaintiff's Exhibit 18 for 
identification, a letter cf October 20, 1970; isn't that 30 ? 


A. Yes. 


and he 3tates at the end of his letter, does he 
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nc ‘*' t ' s- ;5 chat, all the outstandingproblems are now 

resolved? is that right? 

i A, He sale., “All ok the foregoing matters." 

ft T ti?si that ail outstanding problems are now 

rc otwdHe *.&■?. dvj -vi net? 

a * '-ru3t that all outstanding problems are now 

resolved," but in context he says, "I wish to thank you for 
your patience in a.ll of the foiegoing matters, and I trust 

, that aj.1 the outstanding problems are now resolved." 

ii 

Again, I want to be sure we are in my frane of respon¬ 
sibility,, because, again, there wereother problems that were 

’1 

i. outside scope of my frame of responsibility and -- 


M , 


ft You did not get back to Mr. Perry with ary open 

j P r °t)lems within your sphere of responsibility, did you? 

} 

■* '! *• No, sir, because as you will note in that letter, 

1 3aid addition to Mr. Parlbe*ger‘s and Mr. Cohn's comments, 
f these are mine, which is consistent. 

M 

s 

ft xn other words, you said"these are my comments. 


ic 


X | but maybe Mr. Cohn and Mr. Per.Lberger will have additional 

21 j comments"? 

! 

22 I Correct. 

ft Did you over see a letter from either Mr. Cohn or 


V- 


y. ;j Mr * Perlnerger v.o CBt. cowmenhirg in any way, shape, or fern on 


25 lithe drafu agremer. t which is Plaintiff's Exhibit 12? 
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Can you toll us what that .etter was and who 

wrot® it? 

A. Weil, I distinct!} recall a letter from Mr. 
Perlberger to CBS. 

Q. I would very much like to see that letter. WE 


? ; have sought production in this case of all such matters, and 
' i! ro such letter so ax as I know has been produced. 

•I 

' THE COURT: There is one in evidence, isn't there? 


H 


'6 
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THE WITNESS: Maybe I misunderstand the question. 

THE COURT: I don't understand it either. Isn't there 
•’ ;j one where Perlberger says, "I object to the assignment clause, 

14 strike out in part"? 

MR. PEARSALL: No, sir, there is not. What there is, j ; 

j| and what you are thinking of is a memorandum by Mrs. Nelson 

to Mr. Perry, Mrs. Nelson is a CBS employee, of a conference, 

a telephone conference that she had with Mr. Perlberger in Aprii 

« I 

of 1971. Thera is no Perlberger letter to CBS, and the only 

I) 

ii 

X h evidence we have cf anything being raised comes in April, 

I 

;j some eight matns leter, six months later. 

What I am looking for new is whether or not there was 
ary further comment by Tandem tc CBS in writing raising any 
questions in addition to those which Mr. Hayes raised, and 
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J iwhich were promptly resolved by CBS in Exhibit 18. 
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THE COURTi When ? UU 

THE WITNESS: That is. my confusion too, your Honor. 

ii 

tj 

I thought you said if any ever, 

0 Mr. "ricyes, you say that there was a letter that 
Mr. Perlberger wrote to CBS? 


|; 

K !' 

T '! 



II 


A. Yes, sir, I don’t know when or what time frame, 
but I do recall Mr. Perlberger making comments on the CBS 
proposed agreement. 

Ql In written form? 

A That's my best recollection. I may be confused. 

THE COURT: Let me see if I can clarify this a little 
bit. Let '3 divide this into two time periods. One is the 
period before the first draft agreement was sent out, which 
I believe was when, September 1970? 

; 

MR. PEARSALL: September 25th. 

THE COURT: Up to September 25, 1970 was there anythine 
in writing directed to Tandem by Mr. Perlberger or any other 
legal person objecting to anything that you say had already 
been agreed upon? 


MR. GOULD: I think your HOnor didn't mean directed 


72 

2 : 


2 4 ' 


25 


to Tandem. 

THE COURT: I meant directed to CES, I beg your pardon 
THE WITNESS: No, sir, I don't think so. 

THE COURT: Let's take after September 25, 1970, when 
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the first draft v/es submitted. Wets there anything in writing 
froir the legal people in Tandem or representing Tandem to 
CBS that you k now of complaining? 

THE WITNESS: Yes. I may be all wrong, but my best 
recollection is some time I saw a letter from Martin Perlberge. 
to CBS of which I got a copy, commenting on their proposed 
agreement. It may not have been in response to this. My 
recollection may be bad, but I think there was one at some 


time. 


THE COURT: Let's wait till Mr. Perlberger gets on 
the stand since he ahs been promised to us as a witness. 

MR. PEARSAi;,!,: All right, your Honor. 

THE COU:;r: If he doesn't have it in his pocket 

and there is such a thing, he can telephone today and get it • 

t 

I ; 

from California, 

C- Did you personally have any additional contact 
subsequent to your letter of October 6, 1970, with CBS con¬ 
cerning the deal between CBS and Tandem prior to your meeting 
with Mr. £ipe;j on March 25 , 1971? 

A. Yea, eir, I think within that time frame I dia have 
some conversations with Anne Nelson and Jerry Rubir on the 
west coast. 

% 

& And tnese were the ones that related to pred iction j 
problems that wer.; cropping up? 
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i A Yes . • ! dt’s right, 

ft V ere. those productio problems resolved 

i * 

between you and Mr. Rubin and iirs. Nelson? 

I 

/'- Yes, sue. 1 think he re aie 3ome exhibits in 
lividerce, as = jrerter cf react, supporting that, where I argued 
about wha : wa3 below the line nnd what v ; as above the line. 

ft This buiiness of the above the line and below i 

t 

1 

I the line thing aga in? 

; A. Yes. 


X 


t_ !! 

|l 

13 

14 
13 
16 ! 
17 
i’ 1 
19 
.20 
21 
22 
23 
>4 
25 


ft That vras resoJved, wa3 it not? 

A. Yes, that’s correct. 

ft In your direct testimony, you testified about a 
meeting that you had with Mr. Sipes and Mr. Yorkin and Mr. 

Lear in Los Angeles on March 25, 1971. Do you recall that? 

A Ves, sir. 

ft You indicated in tie course of that examination 
that there was some discussion about Tandem getting the 
distribution rignts back, the rights to distribute? 

A Yes, sir. 

ft Will you tell us exactly what the conversation was 
between you and Mr. Sipes with respect to that question? 

A Well, 1 think, as I said on direct, we had this 

I 

meeting. I requested it and told him I wanted to have a 
meeting to improve the deal, and I asked for him to convert it 
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to a straight license fee. I asked for additional money cn 
the budget., and I asked him to give us the — to give back to 
us the control of the righs related to distribution of the 
product off network. 

i: 

I 1 

ft Mr. Haves, do ycu recall testifying in a 

i' 

{' 

|; deposition in this action in August? 

8 j : A Yes. 

> 

v j; ft Between that time and this, have you had occa* ' 

ift jj si °n to refresh your recollection further as to the proceeding 
,) j which occurred on March 25, 1971? 


1? li 


if* i| 


A Yes, I talked to Don Sipes, 
ft When did you talk to Mr. Sipes? 

A I held dinner with him either last Saturday -- 


1 $ last. Saturday, I guess 


K !» 

' w II 


What was your discussion with Mr. Sipes regarding 


the March 25, 1971 meeting? 

A We were talking about how I kept trying to get 
j! certain things from him, and I kept telling him that he — 

!i 

20 {kidding him about the fact that he wouldn't give me anything, 

|l 

21 >and if he had, we wouldn't have had all this problem, and 
72 |so forth. It was a very friendly evening. That was the 
72 |!course of the conversation. 

I 

74 |! In it he reminded me that I had asked him to give back 

ii 

25 |to us or to give to us the license fee and the money and the 
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distribution rights and the things, and I saidyes, I 


51 » 


i, 


I 

i 

/ i 

Jl 

c i 


*n 


» ! 


13 
M 

15 

16 
1? 

If? 

19 

20 
21 
22 
2J 

24 j 

25 


recalled that. 

Qi This is just last Saturday? 

A Last Saturday night 

0 hr. S.ipes to3d you last Saturday that on March 
25, 1971 at that neeting you had asked back for the distribu¬ 
tion rights? Is that what you are testifying to, Mr. Hayes? 

A. We were talking about, it in the course of dinner 
conversation, yes. 

Q And he said in the course of this dinner conver¬ 
sation, "Don't you recall, Mr. Hayes, how you asked me 
back for the distribution rights at this meeting on March 
25, 1971?" Is that what you are saying, Mr. Hayes? 

A. No, that is what you He saying. I didn't say that. 

j 

Ql Will you tell me what you are saying happened last 
Saturday night with respect to Mr. Sipes in connection with 
these distribution rights and the discussion on March 25 of 
1971? 

JL I will try again to tell you. 

Cl thank you. 

A We were having cocktails and dinner, and in the 
course of the evening of discussion, discussing the situation 
and the lav/ 3 uit and various matters pertaining to it and the 
history of it and all of the things that one would discuss 
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in that kind of a conversation, I said to him something lake, 

" You see, if you would have given me all the 
things I asked you for, we wouldn't be having this problem." 

He said, "Veil, sometimes with all the inconvenience 
ana thing:; that w .2 have, I wish I had just so I wouldn't have 
the problem, but I had my job to do and I couldn't give 
it to you you know," and that was it, and that's the context 
in which it caem up. It was not specifically, "Do you 
recall, " so forth and so on. 

i 

ft Did you discuss with Mr. Sipes the March 25, 

1971 meeting? 

;j A. Yes. 

f! 

ft Specifically? 

3 

A. Yes, and I discussed with him the telephone conver¬ 
sation regarding the assignment too. 

i 

ft Please tell me in as exact a way as you can manage 

i 

j Mr., Hayes, what Mr. Sipes told you last Saturday night with 

I 

j respsct to the discussion of distribution rights at the March 

i{ 

‘j 25, 1971 meeting? 

I 

A. He didn't tell me anything other than I have said, 

!! 

“ Mr. Pearsall. 

jl 

ft I dor * t think you have said anything very clearly 

| about this yet. 

MI., GOULD: If your Honor please, I think he has 
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answered this. He's told him what he remembers about the 
!i conversation with Sipes. 


'■t i! 

i* 

! 

U I 

14 ii 


■5 


’6 


17 !■ 


THE COURT: Hut he is trying to put his mind speci¬ 
fically on whe her or not j. think there is an assumption 
ir the question,which he c.:n etc .; in cross examination. 

MR. GOULD: Yes, of course he can. 

THE COURT: That he did say something about it. I 
haven’t heard anything yet that Sipes did say about a specific 
meeting, so the first question is, did Sipes say anything 
about the March 25, 1971 meeting. I would assume that is the 
preliminary question. 

MR. PEARSALL: I am serry, I thought the witness had 
testified to that, but I will ask that question. 

Q. Did Mr. Sipes discuss with you and identify the 

March 25th — 

% 

THE COURT: No, you are repeating it again in the 


’0 |j wrong form. That is the point. Not "discuss with you." Did 


19 


Mr. Sipes say anything? Let's pin down who the speaker is. 


20 Ji Then we will go on to the other thing. 

It 

21 1 MR. PEARSALL: All right, very good, your Honor. 

72 { ft Did Mr. Sipes say anything about the March 25, 

23 | 1971 meeting? 

a 

24 ! A He said it in response to my comment that I made to 

I 

25 him where we were saying how inconvenient depositions and thingfe 
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are, and the vorst way in the world to settle a problem 
is a trial, ard I said, "Yeah, if you'd just given me what I 
askedyou for vs wouldn't al'Ve all this inconvenience. 

hn: 1 I said, "When 1 cairn into Jerry Rubin's office with 
Bud end Novraar" — no. he said, "Look, I tried to be nice to 
you end gi/e you what you asked for, and I did give you a 
lot cf it. 1 converted it to a license deal, and I gave you 
extra money, and I couldn't give you the distribution rights, 
and you knew it. then." 

And that's pretty clear, pretty much what was said. 

It was in the course of cocktails and dinner, but it was not 
formal, "Do you remember a certain meeting on a certain day 
you did this and that and the other." 

Ci So the March 25th meeting was not specifically 
identified in either your statements or Mr. Sipes' statements 
K I said to hin, Mr. Pearsall, "If when I came in 
with Bud aid Norman to Jerry Rubin's office and asked you 
to give us those things you had given them to us, we wouldn't 
have all this inconvenience." 

% 

Now, the only time we went to Jerry Rubin's office 
was March 1971. 

0 Did vou tell to- Sipes last Saturday night: that 

!| V ^ 

i! you had ashed hin vi Jerry Cubin's office for the distri- 
bv.t ion rights? 
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! 


ft. Mr. Pearsall, I again hae : :o tell you that it was 
in the context of saying to Mr. Sipes in a chatting* friendly 
way, "If you had given methese rights, when we were in Jerry 
Rubir's office, W 3 wouldn’t have all this inconvenience. H 
Now, you know I am not going to — 

g. Did you tell him that you had asked for the dis¬ 
tribution rights in Jerry's office when you had this discussioji 
with Mr. Sipes? 

MR. GOULD: It has been asked and answered three 
times. He is telling him what he did say. 

THE COURT: I think so. I think he has answered it as 
best he can, Mr. Pearsall. I don't know what else he can 
tell you because apparently he has identified an occasion 
which by reference is of a particular date. He has identified 
the poeple who were there; he has identified the dinner 
conversation; he said what he said and what Mr. Pipes said. 

I don't know what else he can tell you. 

MR. PEARSALL: I am not at all clear, your Honor, that 
it is clear on the record what was aid by way of identifying 
last Saturday night whether distribution rights had been asked 
for on March 25th. 

I have heard a lot of general discussion from 
Mr. Hayes juat nov, but it has been very imprecise, and I am 
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not at aJl clear -hut we nave got this pinpointed 

THE WITNESS: Well I think - - maybe I am wrong, 
but I think - hi.3 till started talki ng about a meeting in Jerry 
Rubin's office on March .1971, an! you asked me if there had 
been any xofreeluient of my recolLection on that meeting, and 
the only refreshment I recall was my casual dinner conversa¬ 
tion where I 3oid what I said to Don Sipes, and he responded, 
"Heck, I gave you — I thought I was being nice to you. I 
gave you everything I could. I couldn't give you the distri¬ 
bution rights." 

ft Did Mr. Sipes in his response to you on Saturday 
night say or acknowledge in any way that he on March 25, 1971 
— on that date as opposed to 3ome other date — had declined 
to give you on that date the distribution rights? 

MR. GOULD: That is the same question. 

THE COURT: I am not going to allow anything further 
axon? thin line. It seems to me perfectly clear that by 
reference the statement of where the conversation took place 
and who was present and the independent evidence concerning 
the date indicated exactly what meeting the witness was 
speaking about. 

You havti asked him three or four times, Mr. Pearsall. 
I Am afraiu we will have t.o go on to something else. 

MR. PEARSALL: Your Honor, I am perfectly willing to 


.bi.VLJ .mT^C: CE1RT 
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ovy a 


323 ! 

just would like to • make 


qc or bu-: my point is this : 
one last plea , your Honor 

THE COURT: Go ahead, I am not cutting you off, but | 

I think on that line you have exhausted it. 

Mw PEARS* LL : All right, I may have, but what: I don't 
tel:.eve is as yet clear on the record is whether Mr. Sipes' 
i j: statement in response to Mr. Hayes' statement contained 

within it an acknowledgement tha: he could not give the distri*| 
bution rights at that meeting as opposed to the prior time. 

.. 

i | 

They had undoubtedly discussed the distribution rights 


i! 


V' 


at an earlier date, and I think there is a confusion in the 


13 ! record at this point because I think the way it now appears, 

14 i the suggestion at the moment on the record is that Mr. Sipes 

15 I acknowledged somehow last Saturday night thafche had refused 

I 

I 

16 j| again to give the distribution rights on March 25th, and I 

r '} think tha. if I permitted to explore this with this witness 

. 

IB !' a little further, we will establish that Sipes gave a 

j 

K' generalized response that was not identified with the March 

20 25th meeting, but had reference generally to having tried to 

2 1 give Mr. Hayes everything he coudl. 

22 THE COURT: You may do that, but just assume that the 

I 
t 

23 reference to the. people present and the place, since it happened 

it 

?.? only once, happened on that particular day. 

» 

25' i 1 MF. PEARS ALL: I am not arguing about that, ycur Honor. 
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THE COURT: All right, then go ahead. 

0. Mr. Fayes, you have made it quite clear what 

I; 

i; 

!, yoi.r comment was thatled to Mr. Sipes' response, and I would 

| 

like to have you state as clearly as you can precisely 
what Mr. Si}.c3 : response was to your statement. 

MR. GOULD: If your Honor please, now I am completely 
confused. Is he asking him what he said last Saturday night? 

I! 

MR. PEARSALL: That's correct. 

i| 

MR. GOULD: We have had this now twice. 

ii 

THE COURT: WE have had it several times, I must say. 


J • • 


but -- 










18 




MR. PEARSALL: May we have it just once more? 

THE COURT: If you ask the question, we wll have it 
once more, but if you ask the same question, you will get the 
same answer. That is the difficulty. You must ask a different 
question. 

MR. PEARSALL: Let me ask a different question, 
your Honor. 

THE CORT: May I try it just this way, or would 

you rather' go ahead? 

MR. PEARSALL: No, I would be delighted if you would 


l: 

* !• 


help me out, your Honor. 

THE COURT: I don't know if I can help you out, but 
was there any indication in any form at all by Mr. Sipes as to 


I. 

I 
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wte r ' : j:r ir. hit. response co you ha was referring to a i 

os-'-.icuiar meaning? 

i 

i 

T-WITHESEkMr, lipes die- not state any particular meeting, no, 

* i. but; it w.'!- in response o my stacement which Indicated — ( 
'fHV hOt'A?: All right. 3. think that is aboi l as ejooc 

j 

« 

as the xacord can get. 

; 

MR. PEARSALL : I agree with you , your Honor. 

Qi Mr. Hayes, in your direct examination, i believe 

I 

t 

Yot mentioned a Mr. Jamieson; is that correct? 

i 

A. Yes , sir . 

Qi Who was Mr. Jamieson? 

i 

j. I 

1 j A To the bast of our knowledge he is involved 

i some way in the selling of the show in Canada. I don't know 
*5 ! what his position is. 

Q. I show you Plaintiff's exhibit 154 for identifica¬ 
tion and ask you whether ox not you can identify that as a 
letter that ycu received from Mr. Yorkin. 

' 9 j: A Yes, sir. 


MR. PEARSALL: Plaintiffs offer Exhibit 154 


21 !i in ev idence. 


■k i. i ft Ti ■ ! 


MR. GOULD: No objection. 

(Plaintiffs* Exhibit .154 received in evidence.) 


4 Does that letter refresh your recollection that thi 
Mr. Jamieson who .is involved in the failure of CBS to ma>:e a 
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network extension sale in Canada was a CBS employee? 


A. Yes , s lr. 


q, He wasn't a Viacom employee; is that correct? 

A. WEll, I really don't know, The letter indicat 
he is a CBS employee, but as I said, I really don't know w. 
his position is. 

MR. GOULD: I will be very happy to have an affirm; 
by Mr. Pearsall which it is. We don't know either. I w 
take his word for it. 

THE COURT: From the context, I suppose he is witl 


-ft* 


MR. PEARSALL: The letter contains a complete 
explanation. 

THE COURT: You will recall, gentlemen, that I as 1 . 
you to get up an index of names at the conclusion or whei 
it is convenient foryo, so that we can have a designatio. 
each person mentioned in these letters and meiioranda as t 
who he was. and by whom he was ample>ed, so we can follow *t 
because they generally are not on stationery that is 
identifiable. 


MR, GOULD: We will indeed, your Honor, but you see. 

22 ‘ 

with respect to this gentleman, Mr. Jamieson, the Letter i:- 
*' i dated June 7, 1971, and if you remember Mr. Block's testimrn 
, rhat is ;just ibo.it the time that the functions are moving 
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from CBS to Viacom, so if Mr. Pearsall tells us on hi» 


j 

3 I 

responsibility that the mam it> a CBS employee and not a Viacom 


4 

employee, I will make no further issue of it. 


5 

THE COURT: I think it is obvious internally, although 


6 

you can always correct it. Obviously, if Jamieson is trying 


7 

to sell anetwork show in Canada, he must be for the network 


e 

because Viacom didn't have the rights so .he couldn't 


9 

possibly be a Viacom employee. 


10 

It seems so obvious it doesn't pay to pause on it 


r. 

but if I am song about it, then just inform me. 


12 

MR. PEARSALL: It is obvious and the letter clarifies 


13 

it so why don't we j"8t pass on. 


14 

& Passing, Mr. Hayes, to the period beginning in 

15 

the fall of 1971, and this would be the period after the Brow 

<6 

Derby meeting that you discussed on your direct examination. 

17 

I believe you stated on your direct that you had same 

18 

discussions with Mr. Block conerning what you considered to 

| 

19 

j be shortcomings in his conduct of the Viacom activity. Do 

20 

you recall that? 

21 

A Yes. 


22 

Qi I would like to go back to those statements, Mr. 


23 

Hayes, and I would like to take them in crder to the extent 


24 

that we can do so, having in view your haxy recollection. 


25 

When was the first conversation that you with 
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c /. ooa 


08 4 ? 


Mr. Block fo3.low.lng the Brown Derby meeting on July 13, 


3 . 971 ? 


A. To ths best of my recollection, Mr. Block tele¬ 


phones me the next day and charted briefly about how I 
thought the meeting went and so forth. 

0 A13. right, let's pass that one What was the 


lent one? 


H I honestly don't recall, Mr. Pearsall, exactly 


• when it was. 


0- In approximately what time frame did it occur? 
A. I would imagine within the next thirty days. 

Q. That would be in August, then, is that correct. 


i 

; some time in August? 


It 

A. I au. cr.ly guessing. 

i! 

*< 

i $ All right. It would be approximately August; 

I. 

i« 

* i Is that correct? 

): 

i8 A. that’s right. 

I. 

i- U What was that conversation? Who 3aid what to whom? 

I- 

•i 

•l’ ; A. Mr. Block said that he was going to have a presen- 

I 

It 

■n tation prepared along the. lines we discussed at the Derby, 
and Joe Irwin solid be handling it, and I don't recall 

il 

* 

whethsx. it was before or after Joe Irwin had dropped by to see 
me, hat Mi Ir.»i..i ’.ixi in fr.ct come to see- me, and we had dis- 
■' Tissoi sonu. things, er;d iir BLocit said he was going to prepare 
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Qi That was in Auqust Eventually a proposal. did come 
in to you from Mr. Irwin; in that correct? 

A. Yes. that is correct. 

Q. V cu p>. .;*>«*! the.u «M i suppose, to Mr. PerLberger; 
! .s -.nat r:.ght? 

, A. Yes, sir. 

i . 

•j | 0- What was your next contact.- you personally, 

|i 

;; your next contact with anyone at Viacom: 

!■ 

A. Mr, Pearsall, I honestly don't recall exactly 

I' 

l ( what it w£'.3. 

I 

I 

Q Approximately. 


i4 


A I just really don't recall when it was. I know I 
jr, j! had various contacts through the months that followed but 

|i 

l,s j I really don't know whether it was very soon thereafter or a 
;7 ! month or two past or wheneve it was, but it was in tie latter 
li ! part, of '71, and the first half of 1972 that we — 

I-,- jj Q. All right . Let's forget the specific time then, 

li 

and go to what you recall by way of subject matter of the 
j; first discussion. What was the subject matter of the first 
discission? 

A. Tr -he best of my recollection. Bud Yorkin had called 
and he: hud expressed some unahppiness about not getting 
£ j information, and I called Willard Block, and I said, "Hey, 
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vttWerd., 7. though •* ua :e go:' ns -id have a clear exchange 

Irfr >:nftt.5 *>», aid your people apparently are not doing ft. 

i 

WfX i. ycv* no .aone-'v.lvg about ft?" 

* ~ : * f • v^nexally, "Sea, of cp».« e I will. 1 am sorry 

am 1 r v .>.0 thing cixmt it." 
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q Pardon ms r complete your answer. 5J0 

A I v/as going on to subsequent conversation. 

Q No, let's pause and stay with this for a moment. 

A Okay. 

Q You con plained to Me* Block chat he was not 

providing some kind of information, is that correct? 

A I think I said that Mar. Yorkin said he was not 
happy and was not getting the informati n, would he please 
do something about it. 

Q What kind of information are we talking about 


in that conversation, Mr. Hayes? 

A Oh, I think information regarding where deals 
were being made and with whom and on what terms and things 
like that, because Yorkin had requested this, as I previously 
testified, and Mr. Block had said he couldn't do it on day 
by day basis or every small deal, but he would try to do it 
on the basis of substantial deals, and in all events he 
would give Yorkin memos when deals were made after the 
fact. And Yorkin was complaining about that. 

q Was this causing — was this lack of information 

causing any practical problems for T and e m ? 

MR. GOULD: I object to that, yourH>nor. 

THE COURT: I should think you would want the 


answer. 
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I1R. GOULD: I do wsnt the answer, but I wont it 


from somebody who can give it to us. If he wants to ask 
whether he knew — 

THE COURT: Well, it has been testified to so much 
on direct examination that I think it is repetitive. 

MR. GOULD: Very well. 

THE COURT: I think counsel has a right to ask 

it on cross-examination again. 

MR. GOULD: Very well. I will withdraw my objec¬ 
tion. I concur. 

THE COURT: He has described in great deal about 
these residuals. 


your Honor. 


MR. PEARSALL: I think quite inaccurately so. 


THE COURT: That may be. You have a right to 


cross-examine. But the subject matter was certainly raised. 
MR. PEARSALL: No question about it. 

THE COURT: Go ahead. 

A I can only tell you from my own knowledge again. 


as I said on direct, that MR. Yorkin 


to feel it was 


a problem. Keith Nichol, who was in charge of production 
accounting, seemed to think it was a problem, and they asked 
me to try to get something done about it and that is what I 
did, in the conversations with Mr. Block. 


n.:r iOTH i. : .rrncr rj ; k/rtgrs 
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0 All right, now, I think you said ca direct that 

i 

the problem i-iad to do in sons fashion with residuals, is that 

i 

correct? i 


to 


A Thr.t r t ae one of the problems, yes, sir. 

Q will you toll me what the problem was with respe 
residuals? 


I 

i 

i 

I 


A Well, the problem was that apparently Mr. Yorkin 
reported that he had received calls from the Guild represen¬ 
tatives or actors or somebody saying we understand the show 
is sold in certain areas; where are our residuals? Whether 

I 

it was actors or music or writers or whatever. 

He said he was embarrassed, that Tandems image 
was going to be hurt if we didn't pay these things promptly 
and did we have the information from Viacom or was it our 
offices fault in not paying. 

">eith Nichol reported he did not have the in- 

\ 

formation from Viacom, upon which to make any payment, nor 
' had he received remittances, but that he would follow up to 

' :u |'j the best of his ability and get it. 

!i 

2 ‘ i! I called Willard Block, relayed this information 

1 

* i, to Mr. Block, and I asked him if he would please have his 

li 

»' 

people do amefchiac about this, and that was pretty much of 
the context of the subsequent calls, too. 


i 

H 


I 



Q Now, Mr. Hayes, is there a difference bstween 
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the residuals wfcc.ch are paid to talent on the one hand as 
against residuals which are paid to writers and directors on 

the other hand? 

A Yes, sir. Each Guild has his own collective 
bargaining agreement. 

q There are separate Guilds involved in these two 

situations, is that correct? 

A Yes, sir. 

q And AFTRA is the Guild that is concerned with the 

talent, is that correct? 

A Yes, sir. 

q What is the Guild that is concerned with the 
writers and directors? 

A Screen Writers Guild and Directors Guild of 

America, and then there is the music, the AFM Guild, 

American Federation of Musicians. 

q Directing your attention to AFTRA first, Mr. 

Hayes, do you know what the event is which triggern the 

obligation to pay a residual? 

A No, sir. To my own knowledge I do not. 

q Do you know what period of time is provided in 

! 

which a residual is supposed to be paid after the event which 

triggers the obligation to pay occurs? 

A No, sir. To my own knowledge I do not. 
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q Let's turn to the writers and directors, Mr. Haye*. 
THE COURT: May I shorten it? Is your answer 

» 

the same with respect to their contract? 

THE WITNESS: Ye3, sir. 

THF COURT: Very well. We may gc to the next 

question. 

q Without going over all the conversations with 
Mr.Block, did you ever call to KR. Block's attention any 
problem other than this problem of information flow having 
to do with residuals that you have covered in your direct? 

A Well, I think I testified to two problems, the 
residuals and the reporting information on deals, in other 
words, you may recall at the Brown Derby we requested that 
Mr. Block clear deals with ua and again Mr. Block s*id that 
is impractical, impractical, and therefore, we will consult 
with you on major or substantial deals, but we can't do it 

day by day. 

Mr. Yorkin was supposed to be the one to have thai 
camnunication with Mr. Block or hi. dMignatod r.pr„.«nftiv. 
Mr. Yorkin .aid to me ha was not getting that. That i. ail 
I I know. 

q All right. The tiro points that you took up, then, 
!i W as with Mr. Block were, the quarrel you had as to whether or 

I not consultation was working to your liking and the other 

SOU 5 .' OiV'.-dC" COUF T REPORTERS 
jNntffi S'ATE* CO*T HOUSE 
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problem had to do with information necessary for residuals, 

and those are the two things? 

A Generally, yes, sir. 

THE COURT: Was there any question of the with¬ 
holding of money <diat should have been paid on time or some- j 
thing of that kind? 

i 

THE WITNESS: Well, that was part of the residual 
problem. In other words, the reports on sales and the 
advancement of money for residuals is all part of that same 
problem, because the two things generally are remitted to¬ 
gether. 

Q Now, you say, in response to the court's question, 
that there was also a problem having to do with whether 
Viacom was making money payments to Tandem in connection with 
these residuals. 

A Well, the part of the deal as I understand it 
is that Viacom is to advance the money for the payment of 


residuals. 


Was there any occasion on which Tandem failed 


to advance the residuals in accordance with this understandin it 
you have described? 

' 

A Tandem? 

I 

Q Pardon me, Viacom. 

| 

MRr GOULD: You mis-spoke. 
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A Xa ax.F.w©r to your question, MR. Pearsall, it was 

I 

reported to iae there ware occasions. To my own knowledge I 

l 

do not have that information. 

j 

Q “a. other words, to short circuit all this, if I 

i 

were to interrogate you as to specifics and ask you if you 

I 

can point to any example of this, you wouldn't be aole to 

l 

give any of that kind of information to me, would you? 

A No, sir. I am n» *t your best witness on that. ^ 

Q And now, Mr. Hay js, are you an officer of 
Tandem? ! 

h Yes, sir. 

Q And hew long have you bean an officer of Tandem? 

A Approximately 7 years. 

Q And what is your position? 

A Secretary. 

Q And treasurer? 

A Yes, I think I am treasurer, too. I am not sure 


I am now. 

Q Well, you testified in your deposition you were. 

A Well, maybe I am. I really don't know. But I 

I 

know I am secretary. 

Q and in fact, you have vntil January 196?, for 
soma six years prior to that- acted as the business manager 

- 

for Tandem, did you not? 


- -. 


• IK,' 

;v ; *&, »V,Y. 


tC WATERS 

V 7PJ HOIS- 

, I’- ? T CORTLAND 


I 

I 

I 

I 


| 

I 
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A Yes, sir. 

SIR. GOULD: You mean '72. 

MR. PEARSALL: '72. 

THE WITNESS: Yes, sir, that is correct. 

MR. PEARSALL: What did I say? 

MR. FARVER: *62. 

MR. PEARSALL: I will give that question again 
so I am sure we have our record correct. 

q You acted as business manager for Tandem for 

seven or eight years prior to January 1972, isn't that correct" 
A Yes, sir. 

Q And during the period, '69, '70, right up to the 

present time, you have been a director of Tandem, have you 
not? 

A Yes, sir. 

THE COURT: I wonder if I could interpose for a 
minute, Mr. Pearsall? 

I started to ask you this on your direct exam- 
ination. I gather you had no written contract with Viacom 
ever with respect to when monies or revenues derived were to 

be sent to Tandem, is that correct? 

THE WITNESS: I honestly don't know the answer 
to that question, your Honor, because the contractual matter, 
between Tandem and Viacom were handled by Mr. Perlberger. 

*07 .R.tt \ XT CX’IT KS-PORYERS 
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TjIE 10URT: But an a business manager, don't you 

| 

know what obligations are assumed toward your company? 

THE WITNESS: Well, Mr. Perlberger gives our 

\ 

accounting depart nnsut th*t information and, unfortunately , 

I don't day by day supervise that, and so I honestly don't 

I 

know. 

| 

THE COURT: Well, I wanted to ask you — if there 
is an objection to this, Mr. Gould, you may object — in lieu 
of a contract, is there a custom with respect to foreign , 

i 

distribution as to the time periods and the conditions under 

1 

which the distributor remits to the licensor? 

I 

THE WITNESS: Yes, sir. Generally speaking, 

j 

whatever the terms are of the particular Guild collective 

i 

i 

' bargaining agreements, the provision that triggers the obliga- 

S 

| tion is the time when the distributor remits to the producer 

I 

in advance a statement showing what has been done and remits 

• I 

'! sufficient funds for the producer to pay to the artist. 

THE COURT: I am not talking about the residuals 
now. I am talking about the relationship between the distri¬ 
butor and the foreign territory — 

THE WITNESS: Oh, 

THE COURT: — and the copyright owner or the 

; licensor. 

THE WITNESS: Yes, sir. Generally contracts 

•SnUV&Hi . Tl'TT ’XJURT SEPWT=RS 
jj CfcriTi; :TA1 i3 CUTT KOUSt 
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for accounting either on a quart , 3erai-annual or annual 
basis. Generally it is quarterly. 

THE COURT: And I am asking you — well, would 
you say there is a custom as between quarterly, semi-annually 
or annually in th» absence of agreement? 

THE WITNESS : Yes, I would say the general custom 


would be quarterly. 




!, 

}i 







V 

)' 


li 

I 

I* 


THE COURT: All right. 

Now, did you have any specific complaint against 
Viacom for failing to report revenues received on a quarterly 
basis? 

THE WITNESS: Mr. Nichol, the head of our account¬ 
ing department, reported that he was not receiving it in that 
manner. 

THE COURT: To you it is hearsay at the moment. 

THE WITNESS: Yes, sir. 

f THE COURT: All right. 

Q Mr. Hayes, prior to or through December 1971, 
Tandem was receiving its reports with respect to All In The 
Family from CBS, was it not? 

A I think so, Mr. Pearsall, but again, those do not 
come to ne. I have relatively large company and they woaid 
go into the production accounting, and I would not see them 
or handle them, but I think — 
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3 v<c it is your ‘aiderstancb.ng, is it not, the.t 


Vr.icom cl id ,iot assume this reporting obligation until December 


of 1971? 

A 

Q 

A 

arm? 


I 

» 

That Viacom didn't. 

i 

That : s correct. 

You mean as differentiate between CBS's syndicating 


I 

I 


]i. ' 
I! 


16 


V '' 


i' 


ir <i 
li i! 


20 

?1 


Q CBS xs tha television network with which T \c ;.em 
had a contractual rela"ioraahip with respect to All in The 
Family, isn't that correct? 

A Right. 

Q And it was in the CBS agreement, paragraph 12, 
thereof, that the syndication rights or the rights to dis¬ 
tribute were provided to CBS, isn't that so? 

A I think that'i correct. I don't recall the — 

Q And, in fact, CBS is the one who reported to 

Tardam right up through the end of 1971, isn't that correct? 


A 


I knew that may sound funny, but I honestly don't 


Y. 


22 


know. 


Q All right, you don't know. 

A Okay. 

MR. PEARSALL: I have no further questions. 
TH3 COURT: Mr. Gould. 
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MR. PEARSALL: The plaintiffs call Mr.Pi&ana. 

PRANK P I S A N A, called a3 a witness by the 

plaintiffs, being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

BY MR. PEARSALL s 

Q Mr. Pisana, by whom ara you employed? 

A By the 0. S. Court of Appeals. 

Q In what capacity? 

A Deputy Clerk. 

Q How long have you been so employed by the United 

I 

States Court of Appeals? 

THE COURT: What difference does it make? 

I 

. 

UR. PEARSALL: I want to make sure, your Honor, 
that the record establishes — 

THE COURT: You can lead him on that. Ask him. 
Were you at such and 3uch a time. 

MR. GOULD: I concede all of that, that he was 
there, that he is there, that the records are in hisaopuscody. 
TIIE COURT: Yes. Get to the point. 

Q I show you Plaintiffs' Exhibit 583 for icie'ntifi- 

\ 

N 

cation and ask whether you can tell ua what that is. 

A That is the Court of Appeals docket sheet for 

the case Mt« Mansfield. 

MR. PEARSALL: Plaintiffs offer Exhibit 583 in 
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THE COURT: Will he need that, or do you vent 

« 

me to see it? 

NR. PEARSALL: He won't need it. 

(Plaintiffs' Exhibit 583 received in evidence.) 

I 

j Q Mr. Pisana, I show you Plaintiffs' Exhibits 

• 584, 585, and 586 for identification, and ask if you can 

! 

j identify those. 

A These are all orders on the financial state I 

; was given on October 19 in that case. 

J 

Q October 19 of what year? 


MR* PEARSALL: Plaintiff offers Exhibits 584 
through 586 in evidence. 


THE COURT: What are they, orders by the Court 


of Appeals? 


MR. PEARSALL: They are orders by the Coukt of 

! Appeals in the Mt. Mansfield, case o.i October 19, 1970. 

. 

MR, GOULD: There is no objection to 586, 585, 


584. 


(Plaintiffs' Exhibits 534, 585 and 586 received 


in evidence.) 


Mr, Pisana, what was yo:r connection with the 


>ci?r ■:*&- osmx r s-yweas 
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Ht. Mansfield against SEC case? 556 

A At that time that vas assigned to me to take care 

of all the papers in it, since there were so many litigants 
in and all the amicus curiae coming in, just to keep every¬ 
thing in order and straight, I took care of the whole case. 

0 And you were with the case from beginning to end? 

A Yes. 

Q You have the docket ertries in front of you. 

Would you refer to the docket entry for January 19, 1971, 
which reads, quote: -File order granting stay until thirty 
days after issuance of mandate"? 

A Right. 

Q Do you see that entry? 

A Yes. 

Q Have you had occasion and has the clerk's office 

had occasion to look for the order which is referred to in 
that docket? 

A Yes, we have. 

Q Were you able to find it? 

A At this time, no. 

THE COURT: Which order is that? 

MR. PEARSALL: This is the one that is referred 
to for January 19, 1971. It reads; "File order granting 
stay until thirty days after issuance of mandate." That is 
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not one of the orders that you have before you. It is a 

docket entry. 

THE COURT: Yes, I see it. 

Q Were you in the courtroom, Mr. Pisana, on 

January 19, 1971, on the occasion of the Mt. Mansfield appeal 
argument? 

A Yes, sir, I was. 

Q Were you there in your official capacity as the 

deputy clerk? 

A Yes, sir, I was. 

• * q Was there an event at the conclusion of that 

/ 

argument pertaining to the docket entry that I have had 
reference to? 

A On that day one of the attorneys — I am net 

sure; I think it was Cutler — asked for a continuance of the 
stay that was in effect on October 19. 

Q What did the Court do? 

A Granted the stay after issuance of the mandate, 

• » 

thirty days after issuance of the mandate. 

THE COURT: Say that louder. 

A They granted a stay thirty days after issuance 

of the mandate, continued it. 

Q They continued the stay? 

A Right. 

' 1UYHIT f WiT.lC T OCi'<7 Wf'.JTEF'S 
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Until thirty days after the issuance of the 


Q Did you make a note about it at that time? 

A Yes, I did. 

Q rtas the stay that was continued by the Judge the 

stay that had been granted by the Court of Appeals on 
October 19, 1970? 

A Yes, it was. 

Q Yes? 

A Yea. 

Q You made a note of that order by the Court? 

A Yes, I did. 

Q Then what did you do? 

A At that point I gave it to the docket clerk, 

who made the entry on the docket sheet. 


MR. PEARSALL: I have no further questions of 


this witness. 


DY THE COURT: 


When was the mandate actually issued? Vlas that 


June 23, '71? 


June 23 it wan issued. 


CROSS-EXAMINATION 
BY MR. GOULD: 


SO ‘1 1 IHKtf I3i.v j; * j: r'-.p., 
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Do we u , ic’erj3';arr? # !'c. Pis^na, then, there was s 


• ’ stay issued in October 197;., wav there? 

Yes, there was. 

And the saute stay wes continved •— 

Right. 

right through until the rcandate Issued or 

1 June 23, 1971? 

r 

A *71, right. 

i. 
t 

THE COURT: And thirty days thereafter. 

0 And thirty d-.yrj thereafter brings us to, let’s 




say, July 23, 19717 
A Jui'.e 23. 

Q Wo., thirty dsy*., a iter. 

A Ju!.y 23,. yss , 

Q It is tbe sasie stay? 


it 

•J: 



!i 

i! 


r 

-.1 

i 


A Yeti. 

liR. GC'OLD: I have no other questions. 
MR. PEARSALL: Vo further questions. 
(Witness excused) 
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2 j HR. GOULD: Do you ' have something you want 

3 i; to do first? 


i 

4 MR. PEM'SALL. tty suggestion v/ould be that 

5 j unless your HOnor v/ould px£r.r some other order of proof. 


6 j that we dfer the tt chnical business of putting in our 


7 jj documents and allov' Hr, Porl.be rg :o go forward without 


£ i further delay. 


•TUE Cot FT : That la ./hat X was going to suggest, 
MR. GOULD: Thatis what I would prefer, because 


j we do want to yet him out. 


Vi ! M A K tf I A 


* PERLBERGER, called as a witness 

in banalf of the defendant, being first duly 
svhrn, testified as follows: 


15-1! DIRECT EXAMIdATxOH 

I BY MR. GOULD• * 

u | 'J- Hr. 9=.rlberger„ would you describe what your ; 

MJ ( .occupation is very briefly z -id whet your connection is 

c 

W with the defendant Tandem in this case? 

» 

j 

I am a lawyer ir the law firm of Kaplan, i 

21 LivingstOi.. Goodwin, ltarkowlt.*, u Selvin in Beverly hills, 

<2 California and try firm is ccv.neel for the defendant 

: 

23 j Tanden Production*. Inc, 

j 

<ja ! 0- havs you personally worked for Tandem on their | 

or | matter:; in che last three or four years? 


f -jbfWN n«r< t GOisi'. kspcrtgks 
i '*7i£o 1 ta“.c go rr; i-'cn^F 
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j ft Are you the person In the firm who deals 

mostly With the contracts, contract problems or contract 
business of Tandem? 

A. Yes, sir. 

0- Did the time come, sir, when you had something 
to do with the relationship of Tandem and CBS on theprogram j 
All In The Family? 

! 

A Yes, sir. j 

0 When was t/iat? • 

J 

A During the month of June of 1970. 

y- What %/as your task at that time? 

I 

A To advise the client with respect to legal : 

or possible contractual aspects of the client's negotiations 


with CDs. 


0- Did you take any personal part in the negotia¬ 


tions in June of j.970? 

A ;>'o, I did! not, 

0 How about July 1970: 

A No, I did not. 

fr When for the first time did you personally 
act with respect to any of the negotiations or relationships 
between XAmlem anJ CBS on All In The Family? 

A on April 1, 19/i 
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3 

4 
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ft What was the occasion? 

A. A telephone conversation that I had with 
Migs Anne Nelson of Cb3. 

ft Would you describe that conversation? 

A 1 reviewed with Mrs. Nelson in a telephone 
conversation — 

ft Mr, Perlberger, try to tell us as much as 
and 

you can what you snid/what she said without these general- 



i! 

12 


R 

* 

j 

I 
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! 

i 

I 


1* 
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izations, if you can. 

A All right. I said to Miss Nelson that there 
were a nambcr of changes required in the still pendinq draft 
of the memorandum agreement. 

M^as N'-.son f-aid, "Fine, tills matter has jusc been 
turned over to us l ere on the coast from the Now York business 
affairs department where it had been until that time, and I 
was expecting to hear your comments." 


n 

£1 

V 


j - 

I frankly 
writing. 

second. 


And I then went dovm the list of comments wliicii 
don't remember without referring to scare sort of 

Q. before we yet to that, let me interrupt you a 
had you seen a copy of Plaintiff's Exhibit 


* I! 


12 ? 


GCU) 0; That, your honor, is the September 


[i ^ coitmior«icc.tion which one letted a draft of tne memorandum of 
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j! agreement. As far as I can recall that was the earliest draft,j 


Sth first draft. 

t 

b 


A. Yes , I have. 

ft When did you get a copy of that? 

A. I got a copy of that within a week after it was 
sent out by — the date on the ttansmittal letter, 
somewhere around the end of September or beginning of October, 
ft Sc you ohd that? 

t 

A I lit.d that, yes. 

ft men I wo ..Id like to shew you Exhibit 16, 

Plaintiff’s Each ib it J.C in evidence here. 'lad you gotten e. copy | 

of that? 


A YfcJ . 

ft And Exhibit 18. Did that rc.me to you an well7j 
A. Yes, it did. 

'j.’kIE COUR'J?: You remember I asked you a favor, and yox| 
forgot to give it to me. When you mention numbers, give 
me a date so I can follow it a little bit. 

MR. GOULD: - T am sorr/, yes. I will do that. I 

omitted it on the other, 

16 J.s letter *£ 'V-tcber 6, 1970 irom Ilayes to 

Sheldon Percy. 12 I think I have identified. 18 is a letter 

from CBs Television Netowrk dated October 20 addressed by 

Mr. Terry to Mr. . Hayos. 
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0. You did get a copy of that one toe, did you notf 
A Yes, I did. 


ft When you talked with Miss Nelson, end you fix 
the date when? 

A. My recollection is it was about April 1st, per¬ 
haps March 31st, right around that time. 

ft Do we have ic. clearly then that between September 

( 

or October of 1970 and April of 1971 you talked with nobody 
at CBS? 

A That's right. § 

| 

a And your talk with Miss Meison was your first 

| 

conversation with anybody there cn this subject? f 


i 


A Yes. 

ft Ct> ahead and tell us 


t 


what tne conversation 


was, 


A I haven't coaonitted to memory the order or the 

i 

.list of the point3 that I took up with Miss Nelson. ' 

r 

THE COURT: but which cocument were you addressing 1 
yours*.'if to? 


THE WITNESS: I was addressing myself to Exhibit 


I 


12, the fiist draft of the contract that was submitted by CBS 


1 


with a transmittal letter of September 25, 1970, 

THE COURT: Exhibit 12. 

THE WITNESS: That was tile only draft. 


I i 
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TIIE COURT: Itvras Submitted when? 

A. September 25, 1970 was the date of the 
transmittal letter, approximately six months before the 
conversation. 

T»IE COURTi Seven month*, yes. Let me a 3 k you 
jsut for my own information: What happened, to it ir six 
months? was it in somebody's drawer or what? 

Ti'.E WITNESS: I beg your pardon? 

THE COURT: Where was the paper? Why wasn't 
anything done about it? 


Tht* WITNESS; 0 uring the cix months my function 
consisted of counseling and advising with Tandem arcl their 


other advisers, the CBA people in dew York, and Mr. Hayes' 

i 

office, and the CMA people in Wew York had the responsibility ! 

} 

of c arrying on the contacts with CBS,and apparently they 
had not gotten into giving CBS specific comments on the paper! 



but confined the activities, as did Mr. Hayes and Mr. Lear, 
to discussing additional points that, hadn't been covered in 
the earlier negotiation, or suggestions for changer.. 

TUB COURT: When did you get 
MR. PEARSALL: T object and ask that chat be 
stricken, y»>i?r honor, T'->t is obviously hearsay, t)ioae 
comments with respect te what CRA wan doing. He can't 
possible know thatof his own persona. 1 knowlec ge. 


i 

» 


r 


| 

i 

i 

f 

? 
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THE COURT: Stride it out. 

*#hat J. want to asV. you L 3 when did you got that 
Exhibit 12 for the first tine? 

TliE WITNESS: Around the end of September or the 
first of October. 

THE COURT: Yon did nothing with it for six months; 

is that it? 


11 

12 

13 

14 
15 - 
16 

17 

18 
19 
30 
21 
22 

23 

24 


TIIE WITNESSj No, sir, 7. communicated with Tandem, 

and its other advicrrs onit. I did not communicate directly 
with CBS. 


THE COURT; 1 see. All right. 

MR. COULD* I have not tried to elicit from him 
what he said to tandem, of course. 

THE COURT: No, I am just, trying to explain to 
myself what the gap was in time. 

MR. GOULD: WE11, certairly he can't explain it, 

.your honor. 

THE COURT: Ho. 


*>iR. GOULD: 1 mean, it was obviously something 
going on outside of nis ken. 

THE COURT: Right, 


MR. GOULD: And I am net pursuing that. 

0 have you tola us your whole conversation with 


Miss Nelsr? as you recall it? 


Pc:.' 
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* 1 can't, without looking at something 

to refresh my recollection, tell you — 

ft Do you want to look pt tills? 

- the nature of the points that DImade. 

THE COURT: What do you want to look at, Mr, 

9 Perlberger? 

10 9 Tsl1 us whEt you W£«it to look at. 

” 1 *■ Ann * Nelson ' 3 "stcrancJum to Sheldon Perry is 

| 2 I as accurate a listing of the points as 1 have seen. 

MR. COULD: it is i„ evidence, it is iixhibit 33, 

I your Honor. it is the memorandum sf April 5, 1971, and if 

there Is no objection on the part of counsel, I will place 

it before him and see if it helps hjn. 

MR. PEARSALL* i - . . . 

Thene iS certainly no objection to 

Placing it before him. Me don't have an indication that it 

Lain evidence. If it is not in evidence, maybe you want to 

>»t it there. Maybe it is in eviderca. 

MR. GOULD: I think it is. 



hould be. 


MR. PLARSA r.T. . Wca 1 1 fnito 

* w.j.i take your word for that. 

MR. GOULD: If it 4 3n **- 

-an v., wiy it's understood it 

THE COURT: If it it is. 
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I told Miss Nalton that the provision for 


t 


recoupment of $50 f 000 production advance was erroneous 

4 in that theprovision in the draft, provided for recoupment 

5 from the first five — from payments for the first five 

the 

6 episodes, whereas/understanding had been that the recoupment 

7 would be spread over at least the first ten episodes, 

\ 

8 preferably, I understood the position of Tandem to be, that i 
? I the recoupment should be from the last live episodes. 

*0 I Hiss Nelson replied "Wall ,l happen to kr.ow that 

11 I recoupment has already been effected sincepayment has been 

\ 

•2 made for thirteen episodes, and I will correct the papers 
13 to conform to what happened, name..y, it was recouped from the i 
M first ten episodes." 

1!R - PEARSALL: Your Honor, I am going to object to : 
^ the relevance of this recitation c>f the discussion with Mrs. 

17 Nelson. As the Court will recall, when I attempted to examine 

» 

18 Mr. Sipes with respect to this precise same document and tnis i 
’9 precise same list of events, it was determined that these 

matters were irrelevant, and that cross examination — that 
redirect of Mr. Sipe 3 ceased at that point. 

_ THE COURT: Overruled. 

23 A Next I told Mrs. Nelson that the contract providl 

* 

* ed for production to be ir> California or New York as CBt may 
55 elect. I told her that was not in accordance with the 1 
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understanding of tandem that I was aware of, but that 
production was to be in California. I 

i 

» 

THU COURT* What did she say? j 

THE WITNESS: She said 3 he had no information on 
that, she'd have to chc .with her people to find if that was 
correct. 

HR. PEARSALL: May T inquire whether the witness iJ 

; 

/ 

testifying from his own refreshed recollection or wheijner he I 

i 

is simply reading a document. [ 

i 

THE COURT: You may inquire, yes. 

THE WITNESS j It's a mixture of both, Mr. Pearsall.’ 

» 

MR. PEARSALL: To the extent that it's a reading i 

i 

of a document, the document speaks for itself, and I would 
suggest that tne witness confine himself to what in fact is 
his refreshed recollection. 

THE COURT* It's a highly technical objection, Mr. j 
Pearsall, you have a document here which purports to come } 

* 

from the other side saying what this witness said. Surely he is 

entitled to look at it and see whs* he remembers about what 

he said, whether he did say it. 

NR. PEAR SAIL: I am sorry,. I have no objection to 

hi * 1 attempting to refresh lvf.s recollection ffrert the documert 

THE COURT j It is your privilege to object . but 
I don't think it's very circumspect in this case. Go ahead. 


S* 1 WB*: r.m '■: .T GTC P. I hfc r&: i£'}, 

is! • *!'. $7 * •£* COUfTi HCHj.. f 
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A. Next, I objected to the provision - in the 
agreement which gave CBS the right to approve all elements j 
of the program, on the ground that that approval right was too' 

broad, and on the ground that I thought it was too ambiguous, j 

j 

I didn't understand what is meant by the word "elements," 

i 

but I told her it was my understanding of the negotiations 

t 

j 

betweeen Tandem and CBS thatCDS would not have any approval | 

t 

rights except certain very specified items, and I told her I j 
knew that Carroll O'Connor and Jean Stapleton, or the roles 

j 

portrayed by them wore to be among the items approved. 

Miss Nelson then 9aid, "Well, you know what 
elements are. It doesn't mean every stagehand and every page j 
of dialogue necessarily or every subsidiary character." 

I said, "Well, I don't know that, and I certainly j 
don't think someone reading this contract would know that. I j 
am perfectly willing to not make unnecessary objection to 
the contract if v:e can solve this type of problem by the 

• I 

practicalities of the practiceof theparties among the prior j 
13 episodes, bet I certainly want you to at the very least 
eskrow)ed s e that CBS has approved the other continuing 

! 

players, ^nd tl at CBS has approved the director, oecause I 

5 

understand there is a little argument about the fact that 
this contract gives C53S that approval right; and I want to 
make aure„" I told Anne Nelson, "that when we sign a piece 
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of P«P« that is binding on both sides i„ . fiir „ annar< ^ 
that it isn*t a one-way street." 

And I told Miss Nelson, "My concern is not with 
theprscticsl workings between the parties, whether it be 
consultation or approval on whatever Tandem want, to use in 
this show, but uy concern is confined as much as possible to 
the legal effect of the contract, and if we are going to 
have one where CBS has a number of one-sided cuts, 1 
don't think if. fair for Tandem to bo committed in writing. 

Miss Nelson in reply said, -well, win it help you 
if I seek approval of the items t.ht we all know from a 
practical viewpoint are in there, such as the two actor, who J. 

portraying the young people,and the director, and the fellow 
who played a black neighbor." 

I said, "Well, I don't know but see what you can 

get for me in this whcte area of 

area of limiting your approval 

clause, and maybe preapproving certain items that have 

already been approved, and I will look at it and then con.ider 
it and consult the client." 

/ And Anne said, -Pine, let's do that." 

. Then I told Miss Nelson I objected to the refemce 
to the word -stage* or -eteger- with respect to Norman Lear 
X .told her frankly I didn't know what that meant. 1 


thought that it might refer to directing, and if it d d, X 
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told her that it was obviously inaccurate and should be out. 

She said, "Well, whc.t are you worried about? 
Whatever he*3 done, he’s oone a lot more; then other pecple 
who carry the title producer or head writer, and why net 
eliminate thi3 objection?" 

1 said, "Well, again I won't eliminate it because 
— for two reasons. I think it.'a not clear what the tern 
"staging" means. It maymean something that Norman isn't 
aware cf. Or it may mean directing, ir which case, by 
signing tils document, io d bo automatically putting his 
company in. breach." 

Hlvi said, "well, you may have a point. I willheve 
to check it vith my peso d.e. I just got this whole project 
transferred iromrv.r New 'fork office, and I am really not as 
familiar as /. ivuicl have seen if i" — 


Tins COURT; 1 Uy that time you had a director, John 
Rich; xc that right? 

T N.r I TT h jS Th "r- right. Jiut just to clarify 
that, .iiss aulscr wasn't r ;e cither whet staging meant. 

I' cor flection with the Uozmar Lear approval, I 
a i ? ° te erret nisi Nelson to the ^nderstor.ding that I was awajje 
oj. among t. c part're thot. I-oar could become oxecuti/e pro 

duce- htter r, specifier 1 , n -..her of episodes and didn't have to 
reamin prod 'or, enhin y apart from the staging problem. 
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She said she’d have to check that with her people, i 

» 

| In connection with the approval right of Norman Leer 

in whatever capacities he would be permitted or required to 
function, I also reqeusted of Mrs. Nelson a provision 
to the effect that Bud Yorkin, who is the other owner of 
Tandem Productions, Inc., would be preapproved by C3S as a 
substitute, and I told Miss Nelson this va 3 not for the 
purpose of transferring this series into something that Mr. 

Lear would withdraw from completely, end Mr. Yorkin would 
take over and break the continuity; but I told her that Mr. 
Yorkin and Mr. Lear worked very closely on projects even where! 
a project is primarily handled by one of them. 

I 

I told her that on some projects they collaborate ! 

» 

Mr. Yorkin, for examin,G may direct and Mr. Lear may produce | 
end write, and on otherprojects they ire more or less on theirj 
own, but even on those thay aro very closely related, and I tcjLd 
•her i didn't want to jeopardise the company, which is owned j 
by two people, fron losing whatever benefits it had from j 

having this agreement with CBS by virtue of Mr. Lear not j 

being able to continue, particularly net if it were for a j 

reason beyond l»i 3 own making, ae long as Mr. Yorkin v«s able j 
and willing to continue. 

“ elj ? n told ms that she didn't know about that' 
either, and had to discuss chat with f?»S, with her 

superiors ur whoever she tf Iked tc to get clearancemanagement >. 
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I told Deleon that there was -i paragraph in 


the contract — it was numcer 3 0 as appears train thin nieinorn- 


dum — I don’ t recall the number independently — which 


proviced 


(V Would it help ycu it I hended you a copy of the! 


draft ycu are c.'.akir.g about? 


A. It w<>ulv. heme, yes. 


THE COURT: It cert-inly woulu. 


A. Which paragraph provided for CBS to have a right 


to elect whether to commence the production inb'.radcast 


for mid-season in January ’’971 or for the fall of 1971, and 


what v’)ul*l ahpfen depending or what election CBS wouldnake. • 


x su;gof>ted ».o Miss Nelson that rather than argue 


about some of U. eprovis ions in the paragraph, we could save oujr 


selves a lot of by just; diminating it because it become 


moot. 


I told her otlie.rwj.se I'd have some differences with 


the draft in connection with the requirement to offset against 


the v100,000 holding payment in that paragraph, 50 percent. 


up to SbO,000 of moneys Mr, Lsar could earnelsewhere by 


virtue ol cou&i lime- ts m..de between dovemoer of 1970 and April j 


19'1. 


T. told her i at I wo aid suggest that be lirrinted 


only t w 1 *y* a^b.-aliy received by Mr. brer, and not include j 


42b. If- mi r.blCT "X)b> T KHPMT&fS 
>l 7SD$T# ,£S CUMT 
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commitments that h3 might haver tade for services or moneys 575 j 
to be paid at some other time, but 1 told hor the subject 
is really moot, I just don't like to have something unfair 
in the agreement, but why don't we just ,?.e if you can get 
that eliminated." 

| 

She 3flid, "Well, that makes rarise. I will have to j 
talk to my management." 

TUL: COURT; Let me ask you as a matter of interest: 
You didn't make any notes off this conversation ofyour own? j 
THE WIT..JESS: i didn, your Honor, because I usually!, 
make notes of this kind, and I fraquentlyraake notes of this j 
kind on a copy of the agreement that I am talking fcout, and I j 
have beanunable to locate it." 

I 

i 

THE COURT: I see. i 

THE WITNESS : It's either at my filing department j 
or I lost them. 

I 

THE COURT: Sometimes it falls into the. waste basket, 1 

by mistai e. j 

•: * 

the KITFESSt That'c powible, it could be in some- «' 

body else'g file in my office. 

I nextjnention«d to Mrs. Nelson that I ojbected toj 
the inciadicn. of C>r.£'In i*, the broadcast area. I told her 


& i Hf-'N iTUTf ftt.’PiV j -p/ 
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basically 1 didn't think Canada should be in the broadcast 
area at all because I thought that it would be only fair , 
and that the conversations weren’t otherwise that the broad¬ 
cast area should be limited to the usual CBS network terri¬ 
tories. I told her taht I had heard that the previous 
practice of including Canada in a direct network connection 
was not being used very much any more in the television busi¬ 
ness the way it had been in earlier yearn, and consequently, 
Canada should be treated like any other foreign area. 

M-s. Wei3on told me that I wa3 entirely correct 
about tliatpracticc, and whether I was or not, CBS certainly 
wanted to have the right to iiter-tie Canada on the network 
if, for example, they could get ore advertiser or sponsor or 
make acme other arrangement where they could dc that, and that 


j 

it was still being done new and then. 


I said, "Well, if that's really still the practice; 
• I have no groat objection in allowing CBS to do that 
provided CBS pays for it." I said,"the price has been 
negotiated according to my understanding on the basis of the 
United STatos and not on the basis of Canada, " and I said, 
"Customarily, when Canada is included, especially if it's on 
an optional basis, additional compensation is paid for i.hat." 
As a matter of fact, I suggested to her I have seen 
provisions in network contradts providing for an additioral 

i 

seven and a half to hen percent of the United States license 
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fee if there is a^network extension of CAnada. 

She said, "Well, I don't know aiiy of ta that. All. 
know is that as this draft says, Canada is supposed to 
be included, and we are not supposed to make any extra 
payment for it ,, if we include it." 

X said, "Well, I wish you would check that with 
your people and let me know who on behalf of Tandem, if 
anybody, had agreed to include Canada, because that isn’t 
anything I had ever heard from any Of the TAndem people." 

She said she’d take ths* 

Next I told Mrs. Nelson I objected to some of the 

. 

provisions of Paragraph 12 beginning with the provision that 
CBS has all syndication end distribution rights at CBS's 
standard fees to the extent contractor shall secure same. 

I am reading from the contract. 

I told her I understand that while that was correct* 

!i 

as far as it went, I wanted it clearly expressed that we didn't 
have most of the rights outside the United States and 
and some related territories like perhaps Bermuda or 
Antigua, and £hat we really didn’t know if we could get them 
because it depended not only on our being able to negotiate 
with the representatives of the ^ owner of the Briish 

series, Johnny Speight, but it also depended on whatever 
commitments he had made with tho EBC, 

I 
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I told her that we had a ha?:d time getting our 


3 | documentation cleaned up with the British ovmer of the rights, 

4 j and part of the difficulties we were having is finding out 

5 j whether and to what extent BBC had a restriction on granting 
the rights to make television slow3 basec on the Britili 


7 j series outside the United States, aid Can; da. 




8 


I 


That was the reason thai was given to me by the 


It* 

11 

U 

13 

m 

fy 

1ft 

17 t! 

18 
>9 
iCO 
21 
n 
23 
74 


c j| British people why they couldn't give the rights to up, but 

I wanted to satisfy myself to the extent of those restrictions 
and I just wanted her to make ver< clear in the contract that 
we didn’t have those rights, and that we may not be able 

to get them, and I didn't want oar client to be in a position 
to be obligated to get them. 

t\ Did s2)e respond to your criticism or your 
suggestion with respect to that paragraph? 

K ira<5 * If 1 ™ e V a moment, I alto told her 
.that whatever rights wo i ere expecting to get, they related 
only to free television and not pa*, cable or -- wall, I 




don't kftwo pboufc cable but not pay television or other tjpes 


I 


of exploitation that might he included in the term "all 


I 


syndication end distribution rights," especially I wanted her 


to be sura that we had no lights to axhibit these television 


films alone ox together i.. any other way theatrically or in 


f 


any other n>ed_u ; i other than free televisicn. and that we 


iH ih •' is - * ■■ • ;r axi« r Rf*? 0 (?”£Rr 
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^ ” weren’t even going to try to getthose rights because we 
, ji didn't think we cou.ld succeed without paying additional 

: moneys, which we didn't want to pav. 

A i I 

j 

- She inaponded to the effect that she didn't think 

•J 

6 I told her anything different from what was in this contract, * 

J 

except that she Wasn't aware of the nature of the difficultiesi 

' ! I 

2 1 that we might enooater, and that we might not be prepared to 
surmount in getting any additional rights, and she thuught 

i 

I * 

j that she could orobablv vrcrk something out with r.»e on 

I ■ 

j some language to protect Tandem after she checked with her 

! * t 

; management people. 

I 

<s! Next I told Mrs. Nelson that I had been given to 

j ! 

{ 4 i understand that an agreement had been made by CBS sometime after 


j# 


production of tho series conurtanced, tc pay additional moneys ! 
for the cost of redding the socalled black family, actors 

l 

portraying a character of I-Ionel and hi3 parents in the 


series. 


1 

I told her that I dodn't know the precise nature ol! 


that commitment, and that I thought we might get to a resolu- ! 

i 

tioa quicker if she cou.ld. tell me what she knew about xt. 

i 

She 3iid she didn't know anything about it but 

. I 

would be glad to check with CRh people on what their v iraion ! 

m ,Ue1 wm try and 

from Tandem as to who 

said what to whor or w^at heir understanding is an to this 


:.:&v.vx coufiT :ve:-?.i-si tf.i 

i. ; jv> STXT'fS CCUf<7 '"lOKSli 

Sayjhc.. -:.vrrxj.' t^-.i g 






aro2mpb21 


l Perlbergor - direct 


626 a 


reimbursement obligation. 


J 1 

j an * ' /ent » * talc 1 , her there is a reimbursement • 

obligation and it ought to be in the contract if we are ! 

going to sign one. 

I then told Miss Nelson that I had never heard of 
j; tho recent for Tandem to pay the coat or re-editing 

j new programs for the purpose of repeating them, and 1 asked 

| her if this is something unusual. i just wasn't familiar 

i with what tnat refe rred t.o 

• > 

I told her I had not been involvad too often in _ 

as a matter of fact, I had never been involved in negotiating j 
j a °° ntiact £or t-ie production and network broadcasting of a ■ 
series show which was being produced on tape, as distinguished! 
from being produced on film, and perhaps this had something ; 

jj t0 d ° vith the c «9tomary procedures of handling taped, shows ! 

| which is different from film shows. 

I • I asked her if perhaps it referred to the insertion 

ft of conm-xciais or other announcements, which, is a provision 
j I had. been famUiar with i .;. other contracts, and Which I was 
j going to talk about if that’s what it referred to. 

And s’-c ; aid that she wasn't sure either 
of what that provision referred to, and she would check it out 
! win tiie management people at CBS and get back to me on it. 

1 1 then tcid krs. Nelson that Liep revision in 
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Paragraph 17 for the availability of performing talent 
for commercials in aprticular had to ba eliminated because 
I told her that not only wasn't that negotiated that I was 
aware of, but I told her particularly that I had learned from 
Mr. Lear that he had very definite ideas about the type 
of show that he was production, and felt that it would be a 
great detriment to this 3liow even though it was oncommercial 
television if theprincipal performers were to do 
commercials or even lead-ins or ljad-outs, which is a one- 
liner in effect connecting the coronercial with the entertain¬ 
ment portion of theprogran. 

And X told her that 3ha definitely had to tell her 
people that this was going to be a problem if CBS insisted 
on this right. 

I also told her tha- 1 didn't think we were going 
to be able to persuade the actors involved who portrayed the 
. leading roles to do commercials, because I told her that not 
onlyMr. Lear but also the actors were extremely concerned abc 
the effect that portraying this type of role could have on 
them not only as actors but more significantly as members 
of the community in which they l.ved, and wanted to be highly 
regarded. 

They wure concerned a'oout mi a interpretation by raer: 
bers the public or members of their own circles of the 
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characters they were portraying, and they certainly 

didn’t want to cheapen whatever their image was by also 
doing commercials. 
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She said, "This is all news to me. I'll have to check 


it out." She said, "You know, we always get this kind of a 
clause." 

I said, "Well, I know this much." I said, "I know you 
get it, usually when you are not dealing with some established 
performer who may object to do commercials and whose 
objection may be recognized and granted. We are not dealing 
here with performers who have any sort of financial or box 
office standing on their ovm, but you've got to treat this 
on tne basis of the type cf show it is and on the type of 
role these actors are performing. And that's just what my 
instructions are with the client, and please take it up with 
your people." 

She said she would. 

Next I took up the exclusivity provisions which appeared 
in paragraph 18 of this draft, ard I had a lengthy conversa¬ 
tion with her about the fact that we really shouldn't have 
any exclusivity other than the fact that this.series and 
these episodes would not be exhibited on television during 
the time that CBS had the right to exhibit it on their 
network. 

I said, "I also go along with a principle which can be 
exther this paragraph or another paragraph that Idle 
continuing players in the aeries will not appear in television 
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subject to the usual exceptions fcr guest appearance:* or* 
television shows while the show is there. 3ut," I said, “in 
all other media if and to the extent we get any rights or 
develop any rights based on our own show which may become 
partially independent from the British rights, and certainly 
with respect to all the Tandem people, especially Mr. Lear 
and Mr. Yorkin, if he is going to be involved with this show, 
end with respect to v/riters, directors and other people," I 
said, "there is absolutely no agreement to have them 
exclusive and I'd likeyou to eliminate that." 

She countered by saying. "Well, you know, that's not the 
way a television business normally operates. We are a 
business that doesn't cater to the box office. We have to 
sell to advertisers, and they pay In part for exclusivity, 
and they want to reduce or minimize the amount of exposure 
and identification that their advertisements have with other 
media and other advertisers, and I just don't really want to 
discuss that in any great extent other than if you have some 
specific exceptions you want to gi''e me." 

She said, "We already discussed and already have in a 

part of thin agreement some limitation on Norman Lear's 

j 

| exclusivity." 

I said, "Yes, I know you do, / nd one of my objections to 
this clause is that it contradicts the portion of the 
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agreement in an earlier paragraph that limits or, rather, 
provides that Mr, Lear is not exclusive." 

She said, "Well, let's try anc see if we can work 
something out. I'll talk to my people. Maybe I will also 
talk to nry law department. We will get back to this. Maybe 
we won't have a problem." 

I then told her that paragraph 19 of the draft, which 

I 

. • I 

dealt with the unusual oatuie of the show and its relationship 

to the normal censorship rights, really, of the network, 
which they call compliance with strndards and practices, was 
a big problem to me from a legal viewpoint. I said # "I 
recognised chat the facts recited in this paragraph may very 
well be true, I can't judge them a*, a lawyer, but, I said, 
the legal effect of this paragraph means that you can cancel 
this agreement in the middle of th;* season any tine you want. 
Because," I said, ”1 defy anyone to demonstrate or prove 
legally whether or not the content of any particular show or 
series of episodes complies with whatever it may be that 
your standards and practices, your broadcasting standards 
and practices are. 

"Incidentally," I said, "can you please let me have a 
copy of what you — I think they cull them broadcast 
standards and practices — so that at least I can try and 
arrive at some langiage that may protect both off vs." 
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She said, "Well, I've never seen them. I don't know 

if they exist in writing." 

I said, "Well, then you prove my point. If they in 
fact don't exist in writing, how can Tandem *ign a contract 
to comply with something that CBS doesn't even have in 
writing? It would put CBS in the position of almost 
arbitrarily canceling its commitment at any time." 

I said, "That's not fair, and you can't expect me to do 
that." 

I then started to talk to her about how she could 


perhaps recognize the basic facts recited in these clauses 
and the unusual nature of the show by changing the language. 
And she cut me off and she said, "This language we really 
can't monkey around with. This came down from Dick Jenks, 
and I have to get back to my people. But I have very 
specific and brief instructions on this clause. It's the 
essential, it's the basic, part of the whole deal of putting 
the show on the network, and we have just got to have it." 

I said, "Well, if you can show me how this does not 
make the contract a nullity from the viewpoint of legal 
enforcement, or at least give CBS the almost arbitrary 
right to nullify its obligations, fine, can you do that?" 

She said, "Well, I guass you have a point. I don't 
know what standards and practices are when you come right 


ill 


SOUTHERN DISTRICT COURT REPORTERS 
United States Court House 





3wc5 


I Perlberger - direct 


633 | M 


down to it* We just have a departiiient, and they just express 
their opinion on whether something complies or not* and if 
it doesn't we try to negotiate with the creative people 
involved. And we've got to have the final word if those 
negotiations or subsequent consultations don’t result in an 
agreement on the point." 

"So what I will do," she says, "I'll just have to take 
up this and tell them that you have a very strong objection, 
and that from a legal viewpoint T. don't have an answer for 


Next I referred co the assignment clause, which is 
paragraph 20 in the contract, and I told her that the 
assignment clause appeared to be capable of a broader 
construction than I thought should be the intent. I told her 
that I could understand the need of any corporation to assign 
its important assets and rights. And in the case of CBS, 
which ha 3 activities ether than' conducting a television 
business, I could certainly see the need for CBS to be able 
to assign this contract along with the sale or transfer of 
its television business, all of its television business. 

But I could not see Tandem being put in a position of not 
having any say-so vith re3pect to it. Ana I also couldn't 
see CBS being put in a position of assigning this contract 
to soit.u organization t'sl Tandem might not feel it would 
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have made this arrangement with. 

I told her that this question of who Tandem was dealing 
with again assumed especial importance in this deal, as 
distinguished from many other television deals, because of 
the nature of the show and the very deep commitment and 
involvement of Mr. Lear and Mr. Yorkin of putting on this 
kind of a sories; that whatever the public may have thought, 
that they certainly feel they were doing something that was 
extremely vital to their career,and within the limits of 
practicality they wanted to have whatever controls they could 
have in knowing who they dealt with. 

Miss Nelsontold me that this was a standard clause that 
CBS had in all their contracts, and that she had absolutely 
no authority to change it, but it was something she would 
have to take up, because she couldn’t toll me anything about 
it other than it was just the normal routine clause in the 
contract. 




j 



20 


V 


V. 


3 * 

25 


!; 

: 

I 

I 


I said to her. "Well, Anne, you don't know me and I 
don't know you very well. I think this is about the first 
time vve have talked as far a3 I can remember. But I don't 
know your standrrds, and if you tell me that Tandem should 
sign contracts which contain clauses because they are your 
standards, then I guess I should toll Tandem not to hire me 

as their lawyer, because tha^ doesn't make any sense. If 

1 
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Q I would like to Bhow you Exhibit 57, which is 

in evidence here, and see if that refreshes your recollection 
with respect to the dates. That 's the memorandum, sir, 
dated June 25, 1971, which is in evidence. Does that help 
you with respect to the dates? 

A Well, I heard from Miss Nelson — it refreshes 

my recollection. I received from Miss Nelson a revised 
draft of this memorandum agreement with a transmittal letter 
from her dated June 16. 

Q That i3 this document. Exhibit 52 in evidence? 

A Yes, that's it. 

Q Do you want to keep that in front of you? 

A All right. Thank you. 

MR. PEARSALL: Mr. Gould, is that document in 
evidence, 52? 

MR. GOULD: I think so. I have it crossed off: 
June 16, 1971, from CBS Television, signed by Anne Nelson, 
addressed to Mr. Perlberger. 

MR. PEARSALL: Yes. I don't believe that is in 


evidence. 


sorry, 


MR. GOULD: I will offer it now, then. I am 

MR. PEARSALL: May I have a look at it, please. 
MR. GOULD: Y^s (handing to Mr. Pearsall)• 
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MR. PEARSALL: Your Honor — 

MR. GOULD: The record can show that the document 
Z have referred to is Exhibit 52. 

(Defendants' Exhibit 710 received in evidence.) 
MR. GOULD: 710 is the one that was 52 for 
identification. 

MR. PEARSALL: 52 is now 710? 

MR. GOULD: Yes. 

Q I interrupted you, Mr. Perlberger. Now would you 

go ahead, please. 

A Yes. I received from Mrs. Nelson a draft — a 

redraft of the contract, with her letter of June 16. 

Q Did you have a further conversation with her? 

A Yes. I spoke to her a couple days after 

June 16, probably about a day after. 

Q Would you tell his Honor what that convention 

was. This is a telephone conversation? 

A I spoke with her on the telephone, yes. There 

again I don't have an independent recollection of each point 
I discussed, but I can refresh my recollection by looking 

at Miss Nelson's memorandum to Mr. Perry of — 

\ * 

THE COURT: What number is Miss Nelson's 

memorandum? 

MR. PEARSALL: It is 57, your Honor. 
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THE COURT: Do you have a copy for me? 

MR. PEARSALL: Yes (handing to the Court). 

THE COURT: Go ahead. 

MR. PEARSALL: Is there a pending question? 

MR. GOULD: Yes. Z asked him to tell us what 
conversation he had with her after he got that. 

MR. PEARSALL: I object, your Honor, on the 
grounds of the parol evidence rule. 

THE COURT: Overruled. 

A What I recollect at this point about that con¬ 

versation is not all of the points mentioned in the 
memorandum. I believe that her cover letter of June 16 
made some reference to the exclusivity provision in 
paragraph, I believe it was, 19 of the draft contract, and 
provided that the first thirteen episodes, which had already 
been delivered to CBS and broadcast on the air, would be 
acceptable as having complied with the standards and 
practices requirement, subject to certain provisions — and 
without seeing the language I dorffc. have those provisions in 
mind. And I requested that the provision be deleted, 
because I still felt that the proviso which dealt with CBS 
having the right to requiro a balanced view on both sides 
of any issue that CBS felt needed it would still be a 
problem for Tandem, but I told her that it went a long way 
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tovards solving what I thought was a very difficult problem 

between the parties. I told her I recognized that CBS had 

a responsibility to control the programming that went on the 

air over its stations and that had to be reconciled if 

possible with Tandem's creative views about what the program 

should be and what it should not be, and most importantly 

that that decision should be left as much as possible to 

Tandem and not with CBS. 

But I told her that the proviso about CBS still having 
the right to requi-e compliance with its standard practices 
was a problem 1 would appreciate her helping me out with. 

She said that this was something she had very little 
control over. She again told me that this paragraph 19 
language came straight from Mr. Jenks, and there just wasn't 
anything she could do about it,and wouldn't I please just 
take my chances and lay off. 

I said, "Well, I don't think I can really do that, 

I don't think I can justify that, but, if you like, I used 
to know Mr. Jenks when he was out in Los Angeles. I will 
talk to him and see if I can't get together with him, and 
told her the difference 1 had about ±at with her was not one 

of substance between the parties as to the unusual and new 

< 

nature of the show, ard the difference isn't that 1 don't 
recognize CBS's problems T believe as well as Tandem's 
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problems; the difference is that vr; have to recognize those 
problems, yet come up with a contract that can be enforced. 

I said, "If you sign this kind of a piece of paper," 

I said, "I am not doing Tandem any services, because CBS 
ju3t has an additional argument that it can hold Tandem to 
its obligations, and Tandem has an additional exposure in 
the event Tandem wants to hold CBS to this contract." Becaus 
I felt that CBS still had too much of an arbitrary right to 
terminate its obligations even with this proviso. 

I told her I a.n objecting to having her treat this 
informally in a transmittal letter rather than in the body 
of the contract, because I felt that her letter on CBS 
letterhead, while informal, was good enough for me as being 
legally binding on CBS if a problem arose, but I still 
would like to try and see if she Cttn't get me some improve¬ 
ment in language. 

She said, "No, no, don't call Dick Jenks, don't worry 
about it. I will just transmit your position. It's going 
to be a tough problem. But please don’t start calling Dick 
Jenks." 


I said, "Fine. I'll wait to hear from you on that 


point. 1 


Then I told her that the provision that I believe was 
in her letter, in her transmittal letter, that the changes 
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in some of the compensation payable based on the March 


renegotiation between Tandem and C3S should really be spelled 
out and put down in some kind of a writing more definitely 
than the way it was explained in the letter. 

She said that she thought 9he could have that taken care 
of, but she just didn't want to put it in the original 
contract, she wanted it in a separate piece of paper. 

I said, "Well, that's perfectly all right; I just think 
it ought to be in writing, since ve are now into June of 


•71, we now are preparing for production of the next season 


on those new prices, and we shouldn't sign one without the 
other. 


I also recollect that I askec her to change the 
language requiring reimbursement of the cost of the black 
family so as to not limit it to their compensation but 
include the cost of the black family. 

She told me, "Well, what's the difference? What do you 
mean by that?" 

• * . 

I said, "Well, you have various fringe benefits, union 
payments, social security contributions and whatnot, and they 
should all be included." § 

She said, "No, that's not whet I understand the deal 

is." 

1 said, "Well, please check it, because if it wasn't the 

sourncKN ojsrwer axj u reporters 
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the deal, it must have been just omitted in the conversations 

between whoever had these conversations or may have had 

with Tandem at CBS, because that is just as much a cost as 

the salary we have to pay to the actors." 

Sh » :aid, "No, we don't do that, we don't reimburse the 
fringes." 

I said, "Well, please do that, go back, because it is 
just not right to load that cost on Tandem." 

I also told her that the restr5.ction of the black 
family reimbursement to just the first-half season and the 
next full season wa3 not something X understood. I said 
I hadn't heard of any limitation. X said I had heard that 
that reimbursement was to be made for as long as the black 
family was in the series. 

She said she didn't know about that either, and she 
would have to check with her people. 

We really had the same discussion, I am going through 
it again, but we had the same discussion about Canada as we 
had before. She made no change in the Canada provision, 
and I again said the same thing as I said in April. And she 
said the same replies. We wound up in the same place, 
namely, she'd check back with her people. 

"And particularly," I said, "after all this time, have 
you found me anybody who is supposed to have said at any 
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time to CBS that Canada is included without additional 
money?" 

She said, "Well, I’ll check again." 

I then told her that I really was surprised because 
the first sentence of paragraph 12, that first sentence that 
dealt with merchandising rights, got changed around without 
any basis at all from the first draft, and I said, "I don't 
even understand why you did this." 

She said, "Well, I don’t know what you are talking 
about. It is the same as it was in the first draft." 

I said, "Read it, put them side by side. In the first 
draft Tandem has the merchandising rights. 

THE COURT: Who? 

A "Tandem has the merchandising rights in the first 
draft," and I can't recall whether the difference was that 
there was supposed to be no deduction or no distribution 
fee. There was some significant difference in the financial 
results of the first sentence on paragraph 12 dealing with 
merchandising results. 

She put them side by side, and she said, "Yes, I guess 
you're right. I’ll have our legal department change that 
back to the way it was in the original." 

I then went back to the requirement to have the 
performing talent do commercials and lead-in's, some lead- 

i 

out's. And I told her that we were unable to get the 
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performing talent to do this, but I said perhaps we can 
solve the problem if you will allow us to use our best 
efforts to get those rights. And I can tell you right now 
that evon though the contract might provide for the best 
2 fforts, Anne, I can tell you right now," I told her, "that 
I have no expectation of those efforts being successful, 
and I want you to know this. But if this is some sort of a 
problem for you, I don’t think it is important enough to 
waste a lot more time on. If you can meet me half-way by 
making it beat efforts, I can meet you halt-way by making 


it best efforts. And you and I will just have to remember 
if it actually comes up that we have absolutely no expectation 
of this being successful, and we certainly will not offer 
to pay any money out of our pocket to these actors. And, 
frankly, you have to recognize that Tandem really doesn't 
want these actors to be used for commercials anyway." 

She said, "Well, I’ll 3ee if I can solve it on that 

basis, to the host of my recoilection. 

I recall again discussing with her the exclusivity 
clausa, which is in paragraph 18. I don’t.recall the nature 
of the discussions about the exclusivity clause, because I 
don’t remember, not having it in front of me, whether she 
had mrde changes in this second ciaft of the exclusivity 
clause. All I remember is that eventually, before the 
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agreement was signed, she made some changes, which we 

finally accepted as a compromise. 


I then talked about the assignment clause, and she 
told me, "Well, other CBS executives have spoken with Mr. 
Bayes or perhaps someone else on behalf of Tandem, and why 
don't you just forget about this assignment clause, Martin, 
because it’s our standard and we have got to have it." 


I said, "Anne, we went through this in our prior 
conversations. It makes no sense for me to justify going 
along with the clause on that basis. This is still vary 
vital to Tandem. They have only had the first thirteen 
episodes, which has been a trial. Nobody knows how long 
this show will stay on the air, but it's very, very important 
to Tandem that they know who they are dealing with wherever 
possible." And I told her, "I see no reason why CBS needs 
any more, or maybe if CBS has cny more than what I am 
suggesting be spelled out, namely, they can only assign this 
to someone to whom they assign their entire television 
business and they can onlyasign the contract as a whole." 

She r-i aid, "Well, maybe there's another way of solving 
this problem, because I can tell you we are not going to 
solve it on tb:*.a brscs. Can you tell me particularly what 
rights are you concerned about here? Are you concerned 
abouc our rights to hare this telecast on the ABC or NBC 
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Network?" 

I said, -WelJ., that's a part of it, but that may not 
be that practical, and that may be not eliminated by the 
changes I suggested in your clause." 


"So aren't you really just concerned about the 
syndication, the right to distribute the 3 how on syndication?" 

I said. Well, certainly that is one cf my major 
concerns, because I just found out, although I don't know 
the details, that CDS has gone out of the business of 
distributing shows on syndication and distribution. And I j 
have just begun to hear, indirectly mostly, about your 
having a company called Viacom. Tandem has absolutely no 
idea who Viacom is. Tandem has no idea on what terms and 
conditions you would assign these rights to Viacom if you 
are going to." And I told her that it certainly was a 
concern of mine that this assignment clause should not 
permit CBS to assign the distribution rights in syndication 
to anyone, including Viacom, without Tandem's approval. 

And I told her that Viacom approval was not likely to be 
given without Tandem being first aware of the nature of the 
assignee and the terms of the assignment, and then Tandem 
would want the right to withhold its approval if it saw fit. 

She said, "Well, I'll tell you, Martin, I think that 
this is the subject. This Viacom, the right to distribute 
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* h<W9 and »y»««tion is the subject of discussions^on, 
higher-ups in CBS and other people on behalf of Tandem — 
perhaps you are involved in them, perhaps you are not. We 
are not going to be able to change this clause, Martin, but 

why don't you try and see if those other discussions result 
in a solution of the problem." 

I said, "Pine, that's fair enough. I'll check back 
with the other tandem representatives. I just want you to 
know that at the very least CBS isn't going to have the un¬ 
restricted right to transfer and assign its distribution 
obligations and syndication to the show." I said, "Ta idem, 
when they originally agreed to grant CBS the distribution 
rights in syndication, had in mind that they were doing this 
to the same company with whom they made a deal to arrange 
for the production and telecast of new episodes. And that 
is a very different situation han having that company Just 
transfer them over to some other company whether or not 
related to the same network. And furthermore," I said, "I 
understand from Tandem's representatives that they baslcdly 
felt that the CBS distribution operation was probably among 
the better ones in the business aid, consequently. Tandem 
was as likely perhaps to get a fair shake out of that kind 
of distribution with the CBS operation as it would with 
anybody else, and why not let CBS earn their distribution 
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fee. 

I said, "Now that there is a clear indication that 
CBS is in no position to exercise these rights. Tandem has 
got to have the right, on whatever conditions it deems 
appropriate, to withhold or grant its approval to a transfer 
of these rights, and it is just unfair and was never in the 
contemplation of the parties," I told her, "certainly not 
in the contemplation of Tandem, that CBS would ever transfer 
these rights, whether they had a right to or not." 

She said, “There's nothing el 3 C I can say about this. 
It's not really in my hands. Why don't you check 
and see if these conversations that have been going on or 
are supposed to be going on between higher-ups in CBS and 
Tandem people leading perhaps to some solution directly with 
Viacom will eliminate the problem?" 

I said, "That's fine. Thonk you very much." 

BY THE COURT: 

0 Bxd anybody on your teem in Tandem tell you that 

they were coerced into taking these — giving to CBS the 
rights of distribution? 

A Yes. Well, by — they didn't use the word 

"coerce," your Honor. 

Q No, but you just indicated that it might be a 

very good thing for Tandem to have CBS as the distributor. 
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Didn't you just finish saying that? * 

A Yes. I used that as an argument in my conversation 

with Anne Nelson, trying to persuade her to be my advocate 
within the councils of CBS to modify this assignment clause. 
That’s right. 

Q Isn't that somewhat contrary to the theory that 

it would not be to the advantage of Tandem to have CBS 

I 

rather than an independent distributor? 

A I don't understand — 

MR. GOULD: We certainly don't assert that. 

THE COURT: No, let him answer. 

MR. GOULD: Excuse me, your Honor. 

A I don't understand that being Tandem's theory. 

I understand Tandem's theory being that the right to 
determine who is the distributor could be worth a lot of 
money if you have a successful series. Because people pay 
money in advance and people negotiate — 

Q At the beginning of the contract, Mr. Perlberger,| 

did anybody report to you that either another effort should 
be made to eliminate CBS as a distributor or do something 
about it, or that they were unhappy about it? 

A The only reason I hesitate replying is because 

those matters were discussed with me by the Tandem 
representatives as part of the attorney-client conversations. 
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Q 

A 

Q 


Part ol what? 

Part of the attorney-client conversations* and — 
You can claim privilege if you want to* Z have 


no objection to that* 

THE COURT* All right, go ahead. 

MR. GOULD* I certainly am not objecting to hi9 
disclosing it* I don't think Tandem would object to it. 

MR, PEARSALL* I most certainly will object, your 

Honor. 

THE WITNESS: It is not my privilege to claim, 

your Honor. 
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MR. PEARSALL: If he in not going to, we don't 
have to get into it, if he is not going to testify to it* 

MR. GOULD: It is Tandem's privilege if there is 
a privilege. It is Tandem's privilege. 

THE COURT: It is Tandem's privilege. He is 
raising a question of relevancy here, I suppose, competence* 

MRc GOULD* I am perfectly willing, in behalf of 

• « 

Tandem, to have him respond to your Honor's question* 

THE COURT: I know that. 

MR. PEARSALL: No, my objection is not one based 
on relevance, your Honor. My objection is the orte that I 
raised yesterday as to the basic inequity and unfairness of 
this type of procedure whereby a witness will claim privilege 
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in the course of — 

THE COURTi Yes, I understand. 

MR. PEARSALLI Thank you. 

THE COURT: All right, we won't go into it. 
feY MR. GOULD: 

• . 4 

Q There was, as Z understand it, other conversation: 

between you and Mrs.'Nelson: is that right? 

A Yes. 

Q And finally — 

BY THE COURT: 

Q I still don't understand. How did you resolve 

on the phone this conversation about the possible assignment 
to Viacom? 

A It was not resolved. Mrs. Nelson told me that 

CBS insists that they had the right to assign to Viacom. 

Z told her that I disagreed and that Tandem did not concede 

that CBS had the right to assign to Viacom, and it was left 

* 

unresolved on the basis that discussions were being 
initiated between higher-ups at CBS and Tandem representa¬ 
tives, leading perhaps to discussions with Viacom. I told 
Miss Nelson I was aware of these efforts and that I, at 
least some of them that I had at that time,been told about 
the conversations with CBS and some communications directly 
with Viacom. 
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I also told Miss Nelson that I wasn't very clear in my 
mind as to just how independent Viacom was and who was 
working for Viacom and who was working for CBS. And I told 
her that I would go along with her suggestion that we leave 
this in abeyance until we can see whether or not these 
conversations with CBS and Viacom would result in elimination 
of the problem. 

I told her we wouldn't concede our position. I told 
her if we could circumvent the problem in some way we would 
certainly make an effort to do that. And I told her that I 
had be^n given the understanding idiat Tandem, Mr. Hayes 
particularly, had indicated that he would try and seek an 
approach to this Viacom problem which would eliminate the 
difference that I had with Miss Nelson about the assignment 
clause. 

Q What I don't understand is that in the meantime 

there were some foreign rights which Tandem had, were there 
not? 
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A To the best of my recollection, the only foreign 

right that Tandem had before the middle of June was England. 

Q With respect to England, was any hold put on ~ 

Viacom was already an entity on Jure 25, 1971? 

A Yes. It was my understanding, but not firsthand 

really, that the sale to England was made quite early in 
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I 1971, before Viacom existed as a going operation. ^ 

j MR. GOULDt I think that is in the case, your 

Honor. I think that is what the proof is up to now. 

BY MR. GOULDi 

Q Mr. Perlberger, did you get the original of this 

letter, which is Exhibit 60 for identification, letter dated 
July 6,1971, from Miss Nelson? 

A Yes, I did. 

0 And she sent certain new pageo to you, right? 

A Yes, sir. 

MR. GOULD: I offer that in evidence. 

MR. PEARSALL: If you wait a minute, I will try 
to find a copy for you with the pages, Mr. Gould. 

MR. GOULD: Thank you. Part of this is missing 
from my copy, your Honor. 

(Papers handed to Mr. Gould by Mr. Pearsall.) 

MR. GOULD: I offer in evidence the letter of 
July 6, 1971, Mrs. Nelson to Mr. Perlberger, enclosing 
certain pages to be inserted ~ her language — in the 
agreement. 

(Defendants' Exhibit 711 received in evidence.) 

0 Mr. Perlberger, following the receipt of this 
document. Defendants' Exh ibit 711, did you again speak with 
Mrs. Nelson? 
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A I don't recall that I did, no. 

thereafter. 


607 

Not immediately 


THE COURT: The Court will take a five-minute 
recess at this time. 

(Recess) 

Q 1 think I asked you just before we took this 

break whether yo- heard from Mrs. fJelson after the receipt 
of the July 6 letter. Defendants' Exhibit 711. 

A 1 next recall receiving a letter about three 

weeks later, about the 25th or 26th of July, from Mr. Wing, 
I believe, of the CBS legal department, with a further 
revised version of the entire agreement and with a proposed 
draft of an amendatory agreement. 

Q That is this paper which is Exhibit 63 in 

evidence? 



A I see it is July 29. 

MR. GOULD: July 29, your Honor, from Mrs. 
Nelson's superior, Mr. Wing, to Perlberger. 

THE WITNESS: If I may, he is not her superior. 
Mrs. Nelson is in the business affairs department: Mr. Wing 
is in the law department. 

MR. GOULD: That was my interpretation. He is 
the general attorney, so denominated. 

Q You have that? 
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That's what I got, ves. 

With the draft attached to it; correct? 

Yes, sir. 

what happened after you got the communica¬ 
tion of July 29, Exhibit 63, with the new draft? 

A The next day I went on a vacation, and I turned 

the file over to a partner in my office, Mr. Harrison, 
asking him to bring himself up to date and see whether 
anything further had to be done. I told him that I had sent 
these papers to the client, and tcxd officials of the client 
that I would be out of town for, I believe, two or three 
weeks, and that if anything had to be done in my absence Mr. 
Harrison would try to familiarise himself with the file and 
take care of it. 

Q To your knowledge, did Mr. Harrison on August 26, 

1971, send certain papers to Mrs. kelson? 

A Yes, he did. 

MR. GOULD: Do you have the original of 64A1? 

I think that is in evidence. 

MR. PEARSALL: We have a better copy if that is 
what you are asking for. 

MR. GOULD: Well, there is one here. I was just 
handed a copy. 

MR. PEARSALL: All right. 
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The one in the stipulation is not the same as 


the one that was sent out by Mr. Harrison on August 26. 
MR. PEARSALL: It is not? 


August 26 


THE WITNESS: No. Mr. Harrison sent a draft on 


MR. PEARSALL: We are not talking about the 


draft. We are talking about the letter. 


MR. GOULD: Mo, no, we are talking about the 


draft. 


Q These are the same, aren't they? 

A The transmittal letters are the same, yes. 

MR. GOULD: Your Honor, with respect to that, 
that is the document that has bean marked 64A1 for identi¬ 
fication. It is a letter of August 26, addressed by Mr. 
Harrieon to Mrs. Kelson, and it is included in the 


stipulation. 


THE COURT: Which stipulation? 

MR. GOULD: The stipulation between the parties. 
THE COURT: We have exhibit numbers on them. 


Which on® is it? 


MR. GOULD: It is Court '3 Exhibit No. 2. 

THE COURT: No. 2. 

Did you tnen get back the letter of September 15, 


1971, from Mrs. Nelson to you — 
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MR. GOULD: Which is also included, if your 
Honor please, in the stipulation. Court's Exhibit No. 2. 

MR, PEARSALL: We are perfectly prepared _ 

A Yes. 

MR. PEARSALL: — to stipulate as we already have 
to that exchange of correspondence. 
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MR, GOULD: Yes, 

0 Did there come a time, sir, when you received 
back from Mrs. Nelson executed copies of the final agree¬ 
ment? 


A Yes, sir. I received them with her transmittal 

letter of September 30, 1971. 

BY THE COURT: 

0 Let me ask you if you know why it was dated 

as of July 10, 1970. 

A I don't know of my own knowledge. I never 

asked, and it didn't make any difference to me. That was 

close enough to discussions that must have been taking 
place in New York. 

0 Who suggested that? That was in the original 

draft? 


A It was in the original draft submitted by CBS, 
t’hich arrived in September or October of 1970, and I never 
questioned it. 
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.-i<. g 60LD: It is in every one, your Honor, 


THE COURT: It is. I know. 


MR. GOULD: Every one of them has that. 


THE COURT: I was wondering whether there was 


any discussion of its legal significance. 


You say no? 


I never discussed it. 


MR. GOULD: 


You got the executed copies back September 30, 


H « 1971; correct? 


They may have arrived a day or two later. 


All right, about then. Sir, did there come a 


i ^time when you had any — 


THE COURT: While the thought is in my mind, I 


\i !! would like to suggest to both counsel that when you are 


17 !! briefing, 3ee if you can brief on what is the legal 


i& |, significance of dating a document "as of." I must admit I 


i9 i have never understood it myself, but there may be some cases 


20 on it, I don't know. 


MR. GOULD: There are some cases. It is some- 


2'. I' thing we have very much in mind. 


THE COURT: All right. 


MR. GOULD: Excuse me, your Honor, I think I 


25 left something out. 
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I 

Q Mr. Perlberger, would you please address your 

attention for a moment back to June of 1971. Did there come • 
a time when you had some conversations with Mr. Block of 
Viacom? 

A Yes. Approximately the middle of June. 

Q Did you know Mr. Block? 

A I didn't remember him f but he reminded me that 

we might have known each other in my first year of law school. 

Q You mean you and he had been to law school 

together? 

A I have a recollection that he mentioned it to 

me, but there were 300 people in the class and I didn't 
remember him. 

Q Sir, would you look at Defendants' Exhibit 701, 

and is that a letter that you got from Block? 

A Yes, it is. 

Q You had spoken with him the week before you got 

thift letter; correct? 

• * 

A Yes. 

Q What conversation did you have with Block? As 

much ae you can re^iemfcer about it. 

r 

A 'dr. Block told that he was vice-president and 

general manager of — 
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Q. Excuse me, did you call him or did he call you? 
A My not very good recollection is that he 


called me. 


0 Did you expect to hear from him? 

JL I don’t remember that I did, no. 

Q, Go ahead, tell us what conversation you had. 

A. Mr. Block told me that he wa3, I believe it 

was, vice president and general manager of Viacom 
Enterprises, and that that wa3 a company that had succeeded to 
the CBS distribution business and syndication, among other 
things, and that the subject of the conversation was the 
All In The Family foreign distribution. 

I told Mr. Block that I had just recently learned 
of the fact that hi3 company apparently had actually gone 
into business, and that I didn't have any details and was glad 
to make his acquaintance, and hear from him. 

And I don’t really remember specific statements as 
to who sa^d what. Al. 1 I remember about tne conversation is 
thadia generally asked me for whatever help I could give 
both his company and . Tandem in clarifying whatever problems 
needed clarification, particularly the rights aspect of the 
foreign ta.?tribution of the All In The Family show. 

My recollect’on is generally that Mr. Block era- - 
phasx—J ’ p<—iX.uJarly th c problem of not having foreign 
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territories clearad. I told him, to the best or my recollec¬ 
tion, that I am not sure what he meant by clearance, but 
that the probJea which existed I was glad to explain to him lit 

t 

that respect, but before I did that, I think I told Mr. 

Block that ay; client had no deal pursuant to whic:. Viaccsi 
had any interest in these foreign distribution rights. 

THE COURT: Your client had what? 

THE WITNESS: Had no deal, had not given the rightsJ 
to Viacom and had no deal with CBS pursuant to which Viacom 
could have gotten the rights to distribute the show abroad? 
and that I really wanted to establish that first, and that 
I didn't want to get into discussions about the nature of 
these foreign distribution rights unless it was crystal clear 
that Tandem hadnot permitted or authorised Viacom to have 

anything to do with them. 

THE COURT: Could I interrupt you for one minute? 
When you went on vacation, did yen leave a vacation meraorandui 
for your partner, Harrison, concerning this matter? 

THE WITNESS: No, sir, I had a very brief converse^ 
tion with him and told him that I hoped there would be very 
little to do and that matters could wait until I returned. 

THE COURT: Did you br:.ef him on the fact that ther 
was a Viacom which had come up and that you had objected to 
the assignment clause? 
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THE WITNESS: X don't have a specific recollection 




whether X did or not. In that connection, X did toll Mr. 

Harrison that Mr. Hayes and Mr. YOrkin were very, very 
close to negotiations, and that they did know everything that] 
X knew about any substantive problems. 

Q, Go right ahead. 

& Mr. Block suggested in substance that we leavej 
the ouestlon of rights aside. He 3aid in substance that 
it would be to the interest of Tandem certainly to maximize 
the benefits from foreign distribution of All In The FAmily, 
and Mr. Block in substance suggested he was confident that 
any questions I had about the rights would be resolved. 

And either he suggested or I suggested and he 
went along with a discussion about the clearance problem 
without conceding either side’s position with respect to 
Viacom’s right to be involved in the distribution of 
these programs abroad. 

I then did explain to him in some detail thenatur^J 
of the rights that TAndam acquired, and that TAndem acquired 
the rights to produce this television series on the basis 
of an English show, and that our problem was with the Eng¬ 
lish owner the show who had no ^ given us rights exdept 
on a case by case basis, and the only case up to that time 
that I recall was England, to sell the show abroad. 
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w 

Z told him that he was right, it was to Tandem's 


interest to obtain permission to sell thisteleviaion 
series abroad, and that we were engaged in continuing 
. efforts to do so, but that we had been engaged in efforts 
to <pt e lot of things clarified in document with the owner 
Of the British series, and that history indicated that 
it could take a long time because it seemed to be very 
difficult for the poaple we were dealing with to concentrate 

on paperwork, and on subsidiary things such as the right 

/ 

to sell the series abroad. 

It was very difficult toget the British people to 
pay attention to them and do thenecessary things that 
the/ felt they had to do in order to give those rights to 
us or to obt ain the rights from whoever it is that 
held the restrictions. 

I don't remember if I told Mr. Block at that time 
or the subsequent time, perhaps never, but I think I told 
Mr. Block that the problem tha tour British source had was 
that the BBC had imposed certain restrictions by virtue 
of exclusive rights to sell the British show in certain 
countries, and that the British owner felt they would need 
pemnlsloa from the BBC based on its exclusive rights in the 
British Till Death Us Do Part bef ore they could give Tandeit 
the right to sell All In The FAmily in foreign territories. 

i 
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THE COURT: Let me understand. It may be irrelevant 
I don’t know, but what was the copyright problem on infringe¬ 
ment? you had a different show. What was the copyright 


problue? 


THE WITNESS: WE had a contractual problem. We felt 


that we needed a contractual right from the owners of the 
British series in order to distribute our All In The Family 
which was based on the English series wherever we were 
distributing it, because distributing it we felt — 

THE COURT: It v/as just an idea. What was 
it based on? Was it based on a topical comedy, situation 


comedy? 


THE WITNESS: The British series consisted of 


original scripts by this man Johnny Speight, and it was a 
series that was siimilar in concept to All In The Family in 
that it had — 

THE COURT: Just concept? 

THE WITNESS: It had a lower middle class reaction- 

\ 

\ 

ary type fattier, it had the type of mother that is portrayed 
by Jean Stapleton. It had a kind cf liberal son-in-law and tl 
kind of daughter .\ that is portrayed here. 

THE; COURT: You think that is subject to copyright? 
TEE WITNESS: I didn't think it was subject to copy* 
right. However, I felt there vrus a legal problem because 

i 

Tandem, before really asking legal advice about it, 
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if we had a contractual restriction. 

‘•HE COURT: Yea, all right. 

a Mr o Perlberger , go back to your conversation 
with Mr. Block. Have you told us all that you can remember 
without refreshingyour recollection? 

K Yea. 

Take a look at this. This is Exhibit 702 
in evidence here, and this is the letter that you wrote Mr. 
Block on June 18, 1971 after you got hia letter,. Exhibit 701 
of June 15th. Let’s see if that refreshes your recollection 

as to the full conversation. 

Did you Bay to him in your conversation with him 

prior to June 15th that Viacom in ao far as Tandem 
Productions, Inc. is concerned, is the owner of All In The 
Family, Viacom has no rights whatsoever in the series, 

in words or in substance? 

a. My recollection isn't that good, but I know 

l I e£ id this but I don't believe I said this in the eonversa- 

1 

i tion I had in the week before June 15th. 

& Read that paragraph and tell me what your 

j best recollection is. 

A, My prenent recollection is that I had a 

coa/crsaticn withMr. Block on June 18th or perhaps the day 
l! ba^ore. 
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ft I see. 

A. In other words, jry recollection is that Mr. ' 
Block's letter of June 15th was quite upsetting to me, an il 
indicated to me that I'd have to be a lot more blunt, 
apparently, than I wa3 in my conversation with him to get 
through to him. 

« 

ft So we have it then after you got the letter 
of June 15, Exhibit 701, yo «flid have another conversation 
with Mr. Block, correct? 

A Mr. Gould, I think so. I dor't have a 
specific recollection of which conversation is which. 

ft In same conversation with him between the 
time you got the letter of June 15th and the time you wrote 
the letter of June 18th, did you tell him that as far as 
you were concerned, and TAndesm was concerned, Viacom had no 
rights whatever in the series? 

A Yen. 

ft Did you also tell him that, as CBS business 

affairs executives have confiiued to you by telephone, the 

«• 

entire question of the jontroctual rights and relationships 
between Tandem and CBS is still the subject of continuing 
negotiations in various areas including the area of 
syndication and foreign distribution rights? 

MR. PEARSALL; Objection, your Hon»r. I have no 
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objection to the statement going in as having been said, 
but I do object tc it for the truth of the statement because 
it's clearly a hearsay statement at that time. 

MR. GOULD: That is all it is offered for, 
your Honor. Thatis what he said to Block. 

MR. PEARSALL: I have no objection if it goes 
in for that purpose, your HOnor. 

THE COURT: You are quite right, Mr. Pearsall. 
Thatis all it will be received for. 

Q. Did you tell him that? 

A j£es, I did. 

Qi In that conversation, did he tell you that 
he would 3end you a letter or other appropriate concise 
written material indicating on what basis his company 
would be involved or would like tc be invo3.ved in the foreign 
distribution of All In The FAmiiy? 

A . Yes, ye did. 

Qi Did he t©ll you also that nothing could 
or would be done by Viacom v;ith respect to All In The Family 
until after it had been clarified and properly documents? 

A Yes, he did. 

Q. And properly documented and clarified as to 
whether or not Viacom would be involved wit., this series, 
and if so, on what terms and conditions? 
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t 

JL ?es. 

0 That is the substance of what he told you. 

JL Tea, it is. 

& MR. Perlberger, did you ever get anything in 
writing from him in accordance with that so-called promise 
of a letter or other written materials? 

A What I got is a letter from Mr. Joe Irwin 
of Viacom at the request of Mr. Block which was dated 
somewherein the beginning of July, and which included 
with it a completely inapplicable form which purported to be 
a form of distribution agreement used by CBS Enterprises 
for different type of television programs. 

Q. You mean this paper which is defendant's 

Exhibit 712, right? 

JL Yes. 

Q. That is all you got from him? 

A. Well, ever — 

ql well, of course. Did you get any other re¬ 
sponse to your letter of June 18th? 


A No. WE11, I got a response in that there 
were further telephone conversations. I don't recall whether 
they were with me or with other TAndem representatives, 
but there were further discussions between Mr. Block, 
and I don't recall the extent to which those discussions weij 
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l 

participated in by me personally, and the extent to which 
I was told about them by ohter Tandem representatives. 

Ql Just, tell ua your own best recollection 
to the extent thatyou participated. 

Well, Z will withdraw that. You can't separate 
what you heard from Block and what you heard from others} 


is that right? 

A. That's right. 

MR. BLOCK: I will withdraw that. 

I have no further question. 

MR. PEARSALL: No questions, your Honor. 

THE COORT: You may atop down, Mr. Perlberger. 
Could I ask one question before you leave? You 
can stand there for a minute. 

Did anybody raise any question at the time of 
the execution of the contract as to whether or not it was 
legal under the FCC order, to your knowledge? 

THE WITNESS: Not; to my knowledge, your 

Honor. 


THE COURT- All right. 

(Witness exch®sd.) 

THE COURT: All right, what is t next? 

MR. PEARSALL: All wn have to do is put in our 
documents. Why don't you take your noxt witness? We have 
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Mr. Cohn <?r>.d we will ad.vi se 'rur HOnor as promptly as 

possible. 

THE COURTr That is subject to the objections 
contained in the lines that may be made by the other 3 ide. 
MR. GOULD: Sure. 

THE COURT: Which I haven't ruled on. 

ITR. GOULD: Nov defendant rests subject to l:he 3 e 

open ends. 

TLE COURT : Let me state tho ground rules then. 
Mr. G*> _d willservo tnd. f;".ie ..’iih the Court by Tuesday, 
Sepcembar 25tn, hi 3 sta le ant of offer of proof with 
respect to the fifth affirmative defense relating to the 


antitrust defense. 

That wi? 1 bo treatnd separately ty the Court, so that I will 
now fjj; a time for tie exchange end filing of briefs or. all 
subjects other then the fifth defense. That •-•.’ill be a month 
fren today, which is October 23rd. That will give your typist -1 


a charce. 


As a mat* .r of fact, I am prcbably going to a meetJ 


ing in San Fr t nc. .Sic on the /i4th, 25th, and 26th, and there if 
no use crowding jounnol. ro make it October 29th than. 

Is that aarecabla to everybody, October 29th? 


MR. PEARiALLi Yercr Honor, are we going to 


exchi; 9 s? 
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THE COURT: On the other hand, I could take it on 
the plane an<3 rea d somo 0 f it, I suppose. Do you think 
you will have it reedy by than? 

MR. GOULD: L'hat I would liko to suggest, your Hon- 

*■ t • ^ r\ r 1 ■ * '.Vt* it t l ”r V^ovring 

that you are going If - haven't col it , eady. I'd 

like to take advantage of the time. 


o'clock. 


THE COURT: All right, October 29 th at four 


MR. ... ■; i . you ijr - - ' c**i ,i to seme more 


pleasant readi>. v 1 the plrxa. 

MR, PV.'iRSALL: Tncre v/ill be, then, a period 

for each of us vo rep"' to the other? 

TiO COURT j : : v;, I v/ill work .-semothing out with 
you. I would assume normally you figure a week and in a case 
like this, vhor e/ou exchange, I will a ..low each side to reply. 

MR. GOULD: Exchange briefs on the 20th? 

THE COURT: Yes.. ' 

.MR, GOULD: And a week for replies. 

THE COURT: Yos, the follow..ng Monday. 

MR. DEARSAL7: Y©3, that's fine. 

THE COURT: Ail right, now I cm going to write 
this down. On'-i, d«fciv i.it ee tondar offer of proof 
re. antitrust defense* by September 25th. 
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Two. Counsel to exchange briefs, excluding 

antitrust, by October 29th at four o’clock. One week to 
each side to reply simultaneously. 

I generally do not hear oral argwnent in a situa¬ 
tion of this kind, but if I think it becomes important, I 
may call you. There ars going to be so many documents, the 
main thing I beg of you is not to make me read through all 
rhe documents, which, I will have to do unless counsel 

pinpoint what th*.y consider the important documents. 

MR. GOULD: That is what wo will try to do. 

T1 t E COURT: necJtne you can get lost in a 
quagmire with sc nany dccements. 

?'R. GCJLD: WE will advise your Honor say by 


16 

i/ 

Id 

IV 


Monday as to whet we u ir»t to do about Mr. Cohn. 

THE COURT: iro. 

MR. GOUiD: Very well. Thank you sir. 

Trui COUPT: I wil2 have to squeeze it in, but 
I will have to do it. 


W 

21 


MR. PEARSALL: And we are going to Bend you a 
letter a»; to rebuttal witnesses, es we arranged this 
morning. 


^ M 

' 4 I 


THE COURT: Whe:\ do you want to do that? 

MR. PEARS? I wart to consider whether we 

want a rebuttal wi;ncin ac. all. 
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Offer of Proof Filed by Defendants on or About 
September 25, 1973 in Support of Affirmative 
Defense of Antitrust Violation 

UNITED STATES DISTRICT COURT 
Southern District of New York 


73 Civ. 2941 (M.I.G.) 


Viacom International Inc., et al., 
against 


Plaintiff, 


Tandem Productions, Inc., 


Defendant. 


Defendant Tandem Productions, Ine. (“Tandem”) of¬ 
fers to prove the following facts in support of the Fifth 
Defense contained in Tandem’s Answer to the Second 
Amended Complaint herein: 

1. Columbia Broadcasting System, Inc. (“CBS”) is 
engaged in, among other things, the ownership and opera¬ 
tion of five VIIF television stations and in the operation 
of the CBS television network. CBS is engaged in inter¬ 
state commerce throughout the United States. 

Viacom International Inc. (“Viacom”) is engaged in, 
among other things, the exercise of “syndication rights” 
to television programs. A “syndication right” is the right 
to act as syndicating agent, that is,.ns agent in distributing 
the television program to stations for non-network exhibi¬ 
tion in the United States (the “domestic syndication 
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right” or abroad (the “foreign syndication right”). Via¬ 
com is engaged in interstate commerce throughout the 
United States. 

CBS Enterprises, Inc. (“Enterprises”) is a wholly- 
owned subsidiary of CBS which, until on or about June 4, 
1971, was engaged in the exercise of syndication rights of 
television programs which had initially been broadcast over 
the CBS television network. 

2. The production and acquisition of television pro¬ 
grams l>y the three nationwide commercial television net¬ 
works (CBS, National Broadcasting Company (“NBC”) 
and American Broadcasting Company (“ABC”)) involves 
substantial amounts of interstate commerce. In 1969, the 
three nationwide commercial television networks spent 
more than $840 million for television programs, of which 
CBS spent more than $250 million. In 1969, total television 
broadcasting revenues for the three nationwide commercial 
television networks were in excess of $1.51 billion, of which 
CBS received more than $520 million. 

3. The exercise of syndication rights to television 
programs also generates substantial interstate and foreign 
commerce. In 1964, the three national commercial televi¬ 
sion networks received $2.4 million in income from syn¬ 
dication or distribution fees. In 1967, the three nationwide 
commercial television networks had net gains in the amount 
of $2,627,000 from syndication fees. 

4. Enterprises and Viacom have had gross receipts 
from the syndication of Ala, In The Family in the amount 
of $291,024.42 from the inception of syndication activities 
through June 30, 1973. Enterprises and Viacom have 
received distribution fees from the foreign syndication of 
All. In The Family in the amount of $116,407.77 from the 
inception of syndication activities through June 30, 1973. 
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5. CBS, ABC and NBC operate the three national com¬ 
mercial television networks in the United States. Each of 
the three television networks is composed of five television 
stations owned by the parent company and located in the 
areas of greatest population concentration. The five televi¬ 
sion stations owned by each network can reach about 25% 
of the nation’s television receivers. Th“ five commercial 
television stations owned by CBS are located in New York 
City, New York; Los Angeles, California; Chicago, Il¬ 
linois; Philadelphia, Pennsylvania, and St. Louis, Mis¬ 
souri. These cities ranked first, second, third, fourth, and 
eleventh, respectively, among the nation’s top 50 television 
markets in 1968. 

6. In addition to the five television stations owned t>v 
CBS, the CBS television network includes approximately 
200 affiliates which serve virtually every community in the 
country. Each national television network produces or 
procures programs, arranges for sponsorships, and offers a 
continuous, coordinated schedule of television programs to 
its affiliated stations. Although networks may not, under 
FCC rules, require a station to carry any program, an af¬ 
filiate has first call in its community on all of the net¬ 
works’ programs. The network acts as sales agent for its 
affiliates and compensates them for carrying programs. 
In addition, the network supplies “sustaining” programs 
to the affiliates, and arranges for the interconnection of 
the affiliate with the network and the delivery of the 
program material. As of December 31, 1969, the top fifty 
television markets (which include about 75% of the poten¬ 
tial television audience) had 224 operating television sta¬ 
tions. Of these, 153 were network affiliates. The United 
States as a whole had 621 stations, of which 499 were net¬ 
work affiliates. Only 14 of the top 50 markets had one or 
more independent VIIF stations as of December 31,1969. 
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7. The most desirable time for broadcasting television 
entertainment programs is the period between 6:00 and 
11:00 p.m. and these hours are referred to as “prime 
time.” During these hours, television programs can obtain 
the most viewers, television networks and television sta¬ 
tions can obtain the most money for advertising time, and 
television producers can obtain the highest prices for 
programs. 

8. By 1964, because of the increasing costs of program 
production, tlie growing availability in the syndication 
market of “off-network” programs (programs sold for 
broadcast on individual television stations after having 
been carried on one of the three major television networks), 
the increased availability of feature films for the syndica¬ 
tion market, and the decline of advertiser-supplied pro¬ 
grams in syndication, prime time network television had 
become virtually the only economically profitable or prac¬ 
tical market for television adventure, drama and comedy 
entertainment program. 

9. Although it was possible to sell such adventure, 
drama and comedy entertainment programs directly in 
syndication, by 1964 it appeared that the maximum possible 
revenue which a syndicator could obtain from a first-run 
program was approximately $60,000. To achieve this max¬ 
imum, a Syndicator would have to have sold the program in 
virtually all of the top 100 television markets. By 1964, 
the average production cost of a prime time adventure, 
drama, or comedy program had increased to approximately 
$50,000. The increase in production cost, by 1964, had 
largely priced these adventure, drama and comedy pro¬ 
grams out of the syndication market. 

10. Buying power with respect to television entertain¬ 
ment programs is concentrated in three companies, and the 
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same three companies control access to prime time network 
television. 

11. The networks do not produce or create the vast 
majority of programs shown on their national television 
networks. The bulk of television programs are produced 
bv independent producers and then sold to one of the three 
national networks for exhibition. Television programs 
produced by the networks comprised 29.5% of the prime 
time television schedule in 1957, and 19.8% of the total 
prime time schedule in 1964. The percentage of programs 
produced by independents and licensed to the networks for 
exhibition increased from 56.4% in 1957 to 72.8% in 1964. 
The percentage of entertainment programs produced by 
the three networks fell from 23.9% in 1957 to 9.1% in 1964, 
while the percentage of prime time entertainment programs 
produced by independents increased to 82.5% in 1964. 

12. Although networks produced only 19.8%> of all 
prime time network programs in 1964, they received in¬ 
terests in the syndication and other subsidiary rights in 
75.7%. of all programs exhibited on the networks during 
that year. During the five-year period ending in 1964, the 
networks accepted virtually no entertainment program for 
network exhibition in which ihey did not have financial 
interests in syndication and other subsequent use. Between 
1964 am. 969, there was a decrease in network acquisition 
of syndication rights, and a slight decrease in network 
acquisition of profit shares in syndication, but the practice 
of network acquisition of these rights continued. Between 
1957 and 1967, the percentage of packager-licensed program 
hours in which networks acquired domestic distribution 
rights increased from 15.9% to 23.8%., and the percentage 
of such hours in which networks acquired foreign distribu¬ 
tion rights increased from 23%. to 24.4%. Total hours of 
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packager-licensed programs in which networks obtained 
domestic syndication rights more than tripled between 1957 
and 19(57, and the total hours in which the networks obtained 
foreign syndication rights more than doubled. Domestic 
profit shares increased from 31.9% in 1957 to 65.4% in 
1967; foreign profit shares increased from 33.6% in 1957 
to 66.9% in 1967. 

13. In 1968, CBS produced 17.8% of all prime time 
programs carried on the CBS television network, but par¬ 
ticipated in the syndication and other subsidiary rights to 
79.5 'y of the prime time programs carried on the CBS 
television network during that year. 

14. During the negotiations between Tandem and CBS 
leading to CBS’ acquisition of All In The Family for 
network broadcast, the representatives of Tandem at¬ 
tempted on a number of occasions to negotiate an agree¬ 
ment with CBS which would |>ermit Tandem to retain the 

, syndication rights to All In The Family. CBS refused 
to permit Tandem to retain the syndication rights, and on 
various occasions, stated that All In The Family was a 
controversial program and that, for that reason. Tandem 
did not have sufficient bargaining power to obtain CBS’ 
agreement permit Tandem to retain the syndication 
rights. C IS did not offer to pay any addit mal license 
fees or other compensation to Tairdem in exchange for its 
agreement to grant CBS the syndication rights to All In 
The Family. Even after it was suggested to CBS that, by 
reason of FCC regulations promulgated during 1970, CBS 
had no interest in obtaining syndication rights, CBS re¬ 
fused to reconsider its position or to permit Tandem to 
retain the syndication rights. < 

15. During the negotiations between Tandem and CBS, 
CBS knew that Tandem had attempted to sell All In The 
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Family lo ABC and that ABC had failed to exorcise its 
option to purchase the program. CBS also knew that NBC 
had turned down the program. 

1G. There are other companies which engage in syndica¬ 
tion and distribution activities in addition to Viacom and 
ot* er network-tormed companies. There is competition 
among these companies for syndication rights, and pro¬ 
ducers can seli syndication rights to these companies for 
valuable consideration. In addition, producers can bargain 
with these companies for better terms and conditions than 
those imposed on Tandem by CBS in connection with the 
syndication ot All Ik Tuf. 1 \mily, including lower syndi¬ 
cation fees, guarantees, and other benefits. 

17. By reason of CBS’ refusal to give Tandem access 
to the CBS television network and to purchase All In The 
I a mil y for network exhibition except on terms which in¬ 
cluded the grant of syndication rights to CBS, Tandem was 
prevented and is being prevented from selling or disposing 
of the syndication rights to All In Tiie Family in the 
syndication rights market and from making arrangements 
to have one of the other companies syndicate All In The 
Family on terms more favorable than those imposed on 
Tandem by CBS. 

18. By forcing Tandem to gran* the syndication rights 
in All In The Family to it, CBS restrained trade and 
commerce in such rights. 

19. The restraint of trade imposed on Tandem by CBS 
continues despite the fact that the FCC, because of the anti¬ 
competitive effects of agreements such as the CBS-Tandem 
agreement, has now prohibited the television networks 
from acquiring any syndication rights in television pro- 
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grams of which they are not themselves the sole producers. 
The enforcement of the CBS-Tandem agreement by this 
Court will continue the restraint of trade resulting from it 
because it will prevent Tandem from selling or disposing 
of the syndication right to All In The Family in the syndi¬ 
cation rights market and from making arrangements to 
have some company other than Viacom syndicate All In 
The Family on terms more favorable than those imposed 
on Tandem by CBS. 

20. By Report and Order dated May 7, 1970, the Fed¬ 
eral Communications Commission, after extensive hearings 
and consideration, promulgated the following Rule: 

“After September 1, 1971, no TV network ma^'sell, 
license, or distribute TV programs to TV licensees 
within the United States for non-network TV exhibi¬ 
tion or otherwise engage in ‘syndication’; or sell, 
license, or distribute TV programs of which it is not 
the sole producer for exhibition outside the United 
States; or reserve any option or right to share in 
revenues or profits in connection with such domestic 
and/or foreign sale, license, or distribution; or, after 
September 1, 1970, acquire any financial or pro¬ 
prietary right or interest in the exhibition, distribu¬ 
tion, or other commercial use of any TV program 
produced in whole or in part by a person other than 
such TV network, with certain exceptions and pro¬ 
visos. Educational networks are excluded. Prime 
Time Rule, 18 RR 2d 1825 [1970].” 

21. In connection with its adoption of the foregoing 
Rule, the FCC found: 

“ [ A]lthough in many cases packagers do not recover 
production costs from the network run of a program 
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series, but must look to profits from domestic syndi¬ 
cation, foreign sales and other subsidiary uses of the 
series to recover their costs and make a profit, they 
almost uniformly ‘bargain’ away substantial por¬ 
tions of domestic and foreign syndication rights.” 
18RR2d 1833 (May 7, 1970) 

22. The FCC further found: 

‘‘Under present conditions independent producers 
who desire to exhibit their product first on a network 
and then offer it in domestic syndication and foreign 
markets must first bargain with the networks who 
are their principal competitors in syndication and 
foreign sales for the network exposure necessary to 
establish the subsequent value of their programs as 
valuable commercial assets in domestic syndication 
and foreign sales, and are usually required to grant 
to the networks either the distribution lights or 
large shares in the profits from domestic syndication 
and foreign distribution, or both, for the program. 
Similarly, a producer who seeks to distribute his 
programs in foreign countries must compete with 
networks who through the bargaining with the same 
and other independent producers control the source 
of supply of the programs which constitute the 
staples of this market and/or they share in the 
profits from such distribution by others. The record 
has convinced us that networks have a clear conflict 
of interest in choosing programs for their schedules. 
Indeed, as stated, w; believe on the basis of the 
record before us that networks do not normally ac¬ 
cept new, untried packager-licem ed programs for 
network exhibition unless the producer/packager is 
willing to cede a large part of the valuable rights 
and interests in subsidiary rights to the program to 
the network.” 18 RR2d at 1846 
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23. TIk* FC’C made further findings and reached fur¬ 
ther conclusions in its Report and Order dated May 7, 1970, 
supra, and in its Report and Order denying reconsideration 
of the Rule, 25 Fee 2d 318, 19 RR 2d 18(59. Both Reports 
and Orders are incorporated herein by reference as though 
fully set forth. 

24. From the Reports and Orders cited above, and from 
other evidence to be offered at trial, it is clear that the 
F(’(' Rule, as the FCC itself stated, 

“was designed to remove any network incentive to 
choose for network exhibition those programs in 
which they had acquired syndication rights, and to 
enable independent producers to become more com¬ 
petitive and independent sources of television pro¬ 
gramming. It teas also concluded that the prohibi¬ 
tion of domestic syndication by the networks would 
make for fairer competition, in light of the networks* 
continuing and close'relationship with the affiliates 
to which they and other syndicators seek to sell pro¬ 
grams.” In re Motion of Columbia Pictures Indus¬ 
tries, F.C.C. 2d [21RR2d 1313, 13141 (emphasis sup¬ 
plied) 

Dated: New York, New York 
September 25, 1973 

She.i Gould Climenko & Kramer 

By s/ Milton S. Gui ld 

A Member of the Firm 
Attorneys for Defendant Tandem 
Productions, Inc. 

330 Madison Avenue 
New York, New York 10017 
(212) 6(51-3200 





Plaintiffs’ Objection to Offer of Proof Submitted by 
Defendant in Support of Its Fifth Defense 

UNITED STATES DISTRICT COURT 

Southern District of New York 

73 Civ. 2941 (M.I.G.) 

[Same Title] 


Sirs: 

Please Take Notice that plaintiffs object to flu* intro¬ 
duction into evidence in this action of the alleged facts in 
support of the Fifth Defense described in defendant’s 
Otfer of Proof” dated September 25, 1973 on the grounds 
that the fifth Defense is insufficient and should be dis¬ 
missed for the reasons set forth in plaintiffs’ pending- 
motion pursuant to Fed. R. Civ. P. 12(c), 12(f), 12(h) 
and 56. Accordingly the proof thus offered by defendant 
is irrelevant. 


Dated: New York, New York 
September 28, 1973 

Your., etc., 


Huoiies Hubbard & Reed 
Attorneys foi Plaintiffs 
One Wall Street 
New York, New York 1(X)05 
212 WH 3-6500 

9 : 

Shea, Gould, Climf.nko & Kramer 
Attorneys for Defendant 
Tandem Productions, Inc. 

330 Madison Avenue 
New York, New York 10017 


to 3: 
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Statement Pursuant to Rule 9(g) 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 2941 (M.I.G.) 

[Same Title] 

Defendant Tandem Productions, Inc., (“Tandem”) 
alleges that plaintiff’s motion to strike Tandem’s Fifth 
Defense raises questions of fact to be tried herein with 
respect to the following issues: 

(1) Whether Tandem received any benefits from CBS 
attributable to its alleged grant of syndication rights to 
CBS. 

(2) Whether CBS Enterprises or Viacom have per¬ 
formed any services or rendered any benefits to Tandem 
for which they have not received full payment. 

(3) Whether, and the extent to which, the distributions 
allegedly paid to Tandem by Viacom and CBS Enterprises 
represented benefits to Tandem or merely reimbursement 
for residual obligations incurred by Tandem as a result of 
the activities of Viacom and CBS Enterprises. 

Dated: New York, New York 
September 19, 1973 

Shea Gould Climenko & Kramer 

By s/MSG _ 

(A Member of the Firm) 
Attorneys for Tandem Productions, Inc. 
330 Madison Avenue 
New York, N.Y. 10017 
Tel: 661-3200 
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Order Filed October 9, 1973 Directing That 
Judgment Be Entered Dismissing Action 
as to CBS 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 2941 (M.I.G.) 

[Same Title] 


Upon the* application of Columbia Broadcasting System, 
Inc. (“CBS”), the Court having determined pursuant to 
Fed. R. Civ. P. 54(b) that there is no just reason for delay 
in entry of final judgment as to CBS, it is 

Ordered that in accordance with the order entered here¬ 
in dated September 17, 1973, judgment is directed to lx* 
entered dismissing this action and the Second Amended 
Complaint as to CBS, and the caption of this action shall 
thereupon be deemed amended by dropping CBS as a party. 

Dated: New York, New York 
October 9, 1973 

M. I. Gurfein 

U.S.D.J. 


r 
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Judgment 

UNITED STATES DISTRICT COURT 
SorTHKRS District of New York 


[Same Titi.e] 


An order, a copy of which is attached hereto and in- 
eorporated herein, having been entered herein dated Sep- 
tempher 17, 1517.'!, and filed on Septemlier 18, 1973, dis¬ 
missing Columbia Broadcasting System, Inc. (“CBS”), as 
a party to this action and making certain other provisions, 
and by further order entered herein dated September , 
1973, the Court having determined that there is no just 
reason for delay in entry of final judgment in favor of CBS 
and having directed the entry of such judgment, it is 

AnjrnoEn that pursuant to and in accordance with para¬ 
graphs (1), (2) and (4) of said order of September 17,1973, 
the action, the Second Amended Complaint and each of the 
claims asserted therein are dismissed as to CBS on the 
merits and with prejudice. 

Dated: New York, New York 
October 9, 1973 

Approved: 

s/ M.I.O. 
U.S.D.J. 

Judgment entered 
October 11, 1973 
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Order 

UNITED STATES DISTRICT COURT 
Soi’tiikrn District of New York 


[Same Title] 


It appearing from tho Second Amended Complaint, 
the Answer of Tandem Productions, Inc. (“Tandem"), 
and all other pleadings and proceedings had herein that 
plaintiffs and defendant Tandem have adverse claims wi‘h 
respect to certain property, described below, which is now 
or hereafter will be in the possession, custody, or control 
of Columbia Broadcasting System, Inc. (“CBS"); CBS 
having represented to this Court that it has no interest in 
such property and prayed that the Court order plaintiffs 
and defendant to interplead their respective claims with 
respect to such property; and this Court having found that 
CBS is a stake holder with respect to such property, 

It Is Hereby Ordered That 

(1) CBS shall hold all such property, tangible 
or intangible (“the Property”), as it now has or 
may hereafter acquire, with respect to each episode 
of the television program All In The Family, ns is 
necessary to engage in the foreign syndication of that 
program and in the domestic syndication of that 
program nfter the completion of all network broad¬ 
casts, including 

(a) a color video tape, 

(b) a copy of the script, and 

(c) a copy of the music cue sheet, 
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subject to further order of the Court in this action 
directing CBS to deliver the Property to a party 
herein for foreign syndication or for domestic syn¬ 
dication after the completion of all network runs; 
and CBS agrees that it has no interest in the prop¬ 
erty which is the subject matter; 

(2) CBS is dismissed as a party to this action; 

(.1) Plaintiffs and defendant Tandem shall within 
days hereof interplead their respective claims with 
respect to the Property; plaintiffs’ Amended Com¬ 
plaint may be deemed their interpleader complaint 
if they so elect; and 

(4) Neither plaintiffs nor defendant Tandem shall 
commence any other action or assert any claim 
against CBS with respect to the custody, control or 
disposition of the Property. 


1 )ated: 


New York, New York 
Sept. 17, 1973 

M. T. Gurfein 

U.S.D.J. 

A True Copy 

Raymond F. Burghardt, Clerk 


By B. Edwards 
Deputy Clerk 
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Defendant’s Notice of Motion Dated October 29, 1973 
to Strike Certain Trial Exhibits Offered 
in Evidence by Plaintiffs 

UNITED STATES DISTRICT COURT 
Southern District of New York 


[Same Title] 


Sirs: 

Please Take Notice that upon tlu* stenographer’s min¬ 
utes of the trial herein, the pleadings and all prior proceed¬ 
ings heretofore had herein, defendant will move this Court 
by submission of this Notice to Hon. Murray I. Gurfein ou 
November 8, 1973 to strike the following exhibits offered in 
evidence by plaintiffs on the trial herein upon the grounds 
set forth below: 


Offered 
at Page 

Document 

Ground of 
Objection 

626 

Plaintiffs’ Exhibit 24, 

Page 48 of the 1/31/71 issue 
of Variety 

Hearsay, Relevance 

626 

Plaintiffs’ Exhibit 146, 

T.V. Guide Article dated 5/29/71 

Hearsay, Relevance 

626 

Plaintiffs’ Exhibit 571, 

Newsweek Article dated 3/15/71 

Hearsay, Relevance 

238 

Reviews attached to Plaintiffs’ 
Exhibits 431, 433, 434, 465 

Hearsay, Relevance 


% 
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Defendant's Notice of Motion 


Offered Ground of 

at Page Document Objection 

213 Plaintiffs’ Exhibit 410, Relevance, not 

Syndication Agreement between binding on random 

CBS and Viacom 


238 Plaintiffs’ Exhibit 439, 

Memorandum, with attached 
newspaper article, dated 
May 25,1971 

238 Plaintiffs’ Exhibit 580, 
Nielson rating chart 

G26 Plaintiffs’ Exhibit 56, 

letter Perlberger to Lear 
dated 6/18/71 

239 Plaintiffs’ Exhibit 79, 
letter Perlberger to Farrar 

Brown dated 7/10/70 

4b 

239 Plaintiffs’ Exhibit 84, 

letter Perlberger to Cohn 
dated 7/20/70 

239 Plaintiffs’ Exhibit 85 

letter Lear to Perlberger 
dated 7/20/70 

626 Plaintiffs’ Exhibit 87, 

letter Oolir to Perlberger 
dated 7/24/70 

626 Plaintiffs’ Exhibit 128, 

letter Perlberger to Lear 
dated 6/17/71 


Relevance, Hearsay 


Relevance 


Attorney-client 

Privilege 


Attorney-client 

Privilege 


Attorney-client 

Privilege 


Attorney-client 

Privilege 


Attorney-client 

Privilege 


Attorney-client 

Privilege 
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Defendant's Notice of Motion 


Offered 

at Page Document 

626 Plaintiffs’ Exhibit 133, 
letter Perlberger to Lear 
dated G/18/71 


626 Plaintiffs’ Exhibit 1.18, 

letter Perlberger to Lear 
dated 8/6/71 


Dated: New York, New York 
October 26, 1973 

Yours etc. 


Ground of 
Objection 

Attorney-client 

Privilege 


Attorney-client 
Privilege 


Shea Oovli) (Yimenko & Kramer 
Attorneys for Tandem Productions, Inc. 
330 Madison Avenue 
New York, New York 
661-3200 


To: 

Ilrr.iiEs IIrnnARD& Reed 
Attorneys for Plaintiffs 
One Wall Street 
New York, New York 


I 
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Affidavit of Otis Pratt Pearsall Dated November 8, 
1973 in Opposition to Defendant’s Motion to Strike 
Certain Trial Exhibits Offered in Evidence by Plaintiffs 

UNITED STATES DISTRICT COURT 
Southern District of New York 
73 Civ. 2941 (M.I.G.) 


[Same Title] 


State of New York ) 

County of New York ) ss.: 

Otis Pratt Pearsall, being duly sworn, deposes and says: 

1. I am a member of the firm of Hughes Hubbard & 
Reed, attorneys for plaintiffs, am a member of the bar of 
this Court, and am familiar with the facts and proceedings 
in this action. 

2. I make this affidavit in opposition to the motion of 
defendant Tandem Productions, Inc,. (“Tandem”) to strike 
certain exhibits offered in evidence by plaintiffs on the trial 
of this action. Specifically, this affidavit is addressed to 
the portion of Tandem’s motion seeking to strike eight ex¬ 
hibits upon the ground that their receipt in evidence vio¬ 
lates the attorney-client privilege. Each of the eight ex¬ 
hibits claimed to be privileged is treated below. Under the 
pertinent exhibit number, the facts demonstrating that the 
exhibit is not covered by the attorney-client privilege are 
set forth. The final paragraph under each exhibit number 
summarizes the reasons why the document is not privileged 
ana cross-refers to the statement of the applicable legal 
principle contained in Plaintiffs’ Memorandum In Opposi¬ 
tion To Defendant’s Motion To Strike. 



Affidavit of Otis Pratt Pearsall 


Exhibit H7 (7/21/70 letter, Palm to Perlbertjer) 

3. This letter was produced by Samuel Cohn pursuant 
to a subpoena duces tecum issued in cornu Mion with plain¬ 
tiffs’ deposition of Mr. Cohn held on duly 17, 1973 (the 
“Cohn deposition”). By means of an exhibit to the sub¬ 
poena duecs tecum, Mr. Cohn had been directed to bring 
to his deposition inter alia: 

“All correspondence, communications, memo¬ 
randa, notes, drafts and other writings reflecting or 
relating to discussions, proposals, negotiations or 
agreements made or had during the period from 
January 1, 1970 through August 31, 1971 as to ar¬ 
rangements between CBS and Tandem, Xormun Lear 
or Alan Yorkin concerning any of tin* Programs.” 

4. Tandem was notified of the Cohn deposition by a 
Notice of Examination dated duly (i, 1973. Annexed to this 
Notice ot Examination was a copy of the exhibit annexed 
to the subpoena duces tecum served upon Mr. Cohn. Thus 
Tandem was well aware of the nature of the materials that 
Mr. Cohn had been directed to produce. 

•). At the commencement of the* Cohn deposition, I was 
given an opportunity to review a file produced by Mr. Colin 
entitled “Formerly Those Were The Days”, and “All In 
The Family 10-71 (IR Tandem Productions CBS”, contain¬ 
ing a collection of documents relating to “All In The 
Family” (Colin dep. 3). 1 1 selected a number of these 

documents to be marked for identification and Mr. Colin 
agreed to furnish plaintiffs with copies of such documents 
later in the week (Cohn dep. 3-4), which he did. 

1. References to ‘dep. -" are to pages of the depositions 

filed with the Court and are preceded by the name of the witness. 
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Affidavit of Otis Pratt Pearsall 

(i. Kadi of the documents I had selected was assigned 
an exhibit identification number on the record. The 
7 24 70 Colin to Perlberger letter was assigned number 87 
(Cohn dep. (5). 

7. Tandem was represented at the Cohn deposition by 
their present attorneys, Shea Gould Climenko & Kramer, 
Ksi|s. Appearing on behalf of the Shea Gould firm was 
•Joseph Ferraro, Esq., who had previously appeared for 
Tandem at the depositions of Elizabeth Wellman and 
Robert Daly, employees of the CBS Television Network 
(Wellman dep. 2; Daly dep. 2). 

S. Although Mr. Ferraro had ample opportunity to 
object to the inspection and production of the allegedly 
privileged documents contained in Mr. Cohn’s file, no 
objection was raised. As stated above (H-t), Tandem was 
specifically advised of the scope of the subpoena dines 
hi am served upon Mr. Cohn. In addition, Mr. Ferraro 
had met with Mr. Cohn prior to my arrival at the deposi¬ 
tion. He was present during my review of Mr. Cohn’s “All 
In The Family” file and also present when the documents 
selected from that file were assigned identification numbers 
on the record. Furthermore, Tandem took no steps to 
prevent Mr. Cohn from physically turning over the copies 
of such documents to plaintiffs later in the week. 

!•. In the course of his deposition, Mr. Cohn identified 
Exhibit 87 as his response to Mr. Perlberger\s inquiry of 
.July 20 (Ex. 84)- (Cohn dep. (!2). in addition, Mr. Cohn 
testified as to the contents of Exhibit 87 (Cohn dep. (i2). 
No objection was made to this testimony. 

10. At his deposition on August 21, 197J5, Mr. Perl¬ 
berger testified without objection that Exhibit 87 was Mr. 

2. References to "lix, ——" are to exhibits admitted in evidence. 
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Cohn’s response to his letter of July 20, 1970 (Ex. 84) 
(Perlberger dep. 50). 

11. At their respective depositions on August 20 and 
22, 197.1, Messrs. Lear, Vorkin and Hayes each testified 
without objection that he received a copy of Exhibit 87 
(Lear dep. 128-29; Yorkin dep. 37-38; Hayes dep. 33). 

12. Accordingly, Exhibit 87 is not privileged because 
Tandem’s failure to object, first, to its inspection and pro¬ 
duction and, second, to Mr. Cohn’s testimony as to its con 
tents, constituted a waiver of any privilege which origi¬ 
nally may have attached to the document (mem. §I.A.). 3 

Exhibit 84 ( 7/20/70 letter, Perlberger to Culm) 

15. This letter was produced by Mr. Colm under the 
circumstances described in paragraphs :i-8 above, and was 
assigned on the record exhibit identificaiton number 84 
(( ohn dep. (i). tandem’s counsel raised no objection to 
its inspection or production. 

14. in the course of his deposition, Mr. Cohn testified 
without objection as to the contents of Exhibit 84 (Cohn 
dep. (il-(J2). 

15. At their respective depositions, Messrs. Hayes and 

Yorkin each testified without objection that lie iiad re¬ 
ceived a copy of Exhibit 84 (Hayes dep. 33; Yorkin dep 
37-38). 1 

lb. At his deposition, Mr. Perlberger testified without 
objection that Exhibit 84 was a copy of a letter that he had 
written to Mr. Cohn (Perlberger dep. 50). 

3. References to “mem. -” are to Plaintiffs’ Memorandum 

m Opposition to Defendant’s Motion to Strike Certain Exhibits. 


Affidavit of Otis Pratt Pearsall 


17. Accordingly, Exhibit 84 is not privileged because 
Tandem’s failure to object, first, to its inspection and pro¬ 
duction and, second, to Mr. Cohn’s testimony as to its 
contents, constituted a waiver of any privilege which origi¬ 
nally may have attached to the document (mem. §I.A.). 


Exhibit t.'iti (0/0/71 letter, Perlberger to Lear) 

IS. This letter was produced by Mr Cohn under the 
circumstances described in paragraphs 3-8 above, and was 
assigned on the record exhibit identification number 138 
(Cohn dep. 13). Tandem’s counsel raised no objection to 
its inspection or production. 

1 !>. The letter does not contain any legal advice or 
opinions of Mr. Perlberger. Moreover, it does not relate 
to facts furnished by Tandem to Mr. Perlberger for pur¬ 
poses of securing legal advice or services. It merely pur¬ 
ports to transmit to Mr. Lear for his review and possible 
execution eight copies of the “new CBS agreement dated 
duly 10, 1970 and the amendment dated July 21, 1971” to¬ 
gether wtih a transmittal letter dated July 29, 1971 from 
Fred Wing of the CBS legal department. 

20. Accordingly, Exhibit 138 is not privileged because 
(1) it neither contains legal advice nor relates to facts 
communicated by Tandem to its attorney for purposes of 
securing legal advice or services (mem. §1.B.) and (2) Tan¬ 
dem’s failure to object to its inspection and production 
constituted a waiver of any privilege which originally may 
have attached to the document (mem. §1.A.). 

Exhibit 70 (7/10/70 letter, Perlberger to Farrar-Brown) 

21. This letter was produced by Mr. Cohn under the 
circumstances described in paragraphs 3-8 above, and was 
assigned on the record exhibit identification number 79 
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(( ohn dep. G). Tandem’s counsel raised no objection to its 
inspection or production. 

22. At his deposition, Mr. Perlbcrger testified without 
objection that Exhibit 7!) is a copy ot a letter that he wrote 
to Mr. 1*arrar-Brown and also testified without objection 
as to tlie contents of the letter (Perlbcrger dep. 3G-37). 

23. Accordingly, Exhibit 71) is not privileged because 
Tandem's failure to object, first, to its inspection and 
production and, second, to Mr. Perlbcrger’s testimony as 
to its contents, constituted a waiver of any privilege which 
originally may have attached to the document (men. §I.A.). 

Exhibit 85 (7/20/70 letter, Lear to Perlbcrger) 

24. This letter was produced by Mr. Cohn under the 
circumstances described in paragraphs 3-8 above, and was 
assigned exhibit identification number 85 (Cohn dep. G). 
Tandem’s counsel raised no objection to its inspection or 
production. 

25. In the first paragraph of this letter, Mr. Lear notes 
that he has a copy of Beryl Vertue’s letter to Mr. Perl- 
berger and states that Mr. Perlbcrger should “* * * feel 
free to answer her candidly; * * *.” Mr. Lear then goes 
on to describe the facts that Mr. Perlbcrger should com¬ 
municate to her. It is plain that these facts were not 
stated in confidence to Mr. Perlbcrger since Mr. Lear con¬ 
templated that they were to be transmitted to a third party, 
not associated with Tandem. Furthermore, the last two 
paragraphs of the letter do not contain any facts trans¬ 
mitted to Mr. Perlbcrger for the purpose of obtaining 
legal advice or services. To the extent that Mr. Lear asked 
for advice as to how specific Tandem ought to be in dis- 
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closing details of the CBS deal to Beryl Vertue, he is 
seeking business rather than legal advice. 

20. At his deposition, Mr. Perlbcrger testified without 
objection that Exhibit 85 is a copy of a letter he received 
(Perlberger dep. 75-76). He further testified without ob¬ 
jection that to the best of his knowledge the “details of the 
CBS deal” referred to in Exhibit 85 were not provided to 
Mrs. Vertue (Perlberger dep. 70). 

27. Accordingly, Exhibit 85 is not privileged because 
(1) Mr. Lear contemplated that the information contained 
in it would be conveyed to a third party (mem. §I.C.), (2) 
it requests business rather than legal advice (mem. §I.D.), 
and (3) Tandem’s failure to object, first, to its inspection 
and production and, second, to Mr. Perlberger’s testimony 
with respect thereto, constituted a waiver of any privilege 
which originally may have attached to the document (mein. 

*I.A.). 

Exhibits 33 and 133 (3/18/71 letter, Perlberger to Lear) 

28. Exhibits 50 and 133 are identical documents. 

25). Exhibit 133 was produced by Mr. Cohn under the 
circumstances described in paragraphs 3-8 above, and was 
assigned on the record exhibit identification number 133 
(Cohn dep. 12-13). Tandem’s counsel raised no objection 
to its inspection or production. 

30. Exhibit 50 was produced by the Columbia Broad¬ 
casting System, Inc. (“CBS”) in response to a subpoena 
duers teemn issued in connection with plaintiffs’ deposition 
of Sheldon Perry, Elizabeth Wellman and Robert Daly, 
all of CBS. 
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ill. Tandem lias made no effort to explain how this 
allegedly confidential document found its way into tin* files 
of ('BK. What evidence does exist on this question sug¬ 
gests that the document was voluntarily disclosed to CBS 
by Mr. Cohn in furtherance of the business interests of 
Tandem, his principal. At his deposition, Mr. Berry testi¬ 
fied that his best recollection was that Exhibit fit) * * was 
given to certain CBS personnel at a meeting trying to 
ultimately dispose of the open problems.” (Perry dep. 
Kil) That Mr. Cohn was the individual who turned the 
document over to CBS is indicated by the fact that Exhibit 
fib, like Exhibit 133, reflects a check mark immediately to 
the left of Mr. Cohn’s name on the final page of the letter. 
Furthermore, annexed to Exhibit 133 in Mr. Colin’s file was 
a handwritten note to “Sam”, apparently from Sheldon 
Berry, stating “Many Thanks” (Ex. 133A). 4 Based upon 
the foregoing, it would appear that Mr. Cohn turned over 
his copy ot the letter to someone at CBS for purposes of a 
negotiating session, and that Mr. Berry after making a 
copy (Ex. fiti) returned it (Ex. 133). In any case, Tandem 
has failed to show that CBS’ possession of this document 
is consistent with maintenance of its confidentiality. 

32. At their respective depositions, Messrs. Haves and 
Yorkiti each testified without objection that he received a 
copy of Exhibit fiti (Ilayes dep. 52; Yorkin dep. fi2). 

33. Pursuant to plaintiffs’ Rule 34 Request For Pro¬ 
duction of Documents dated July 31, 1973, Tandem pro¬ 
duced yet another copy of the June 18, 1971 Perlberger to 
Bear letter. This was a non-letterhead copy which appar- 
ently came f rom the files of Kaplan, Livingston, Goodwin, 

4. Ex. 133A was assigned its identification number on page 13 
of the Cohn deposition. Although the identification there reads 
"|a|n affidavit to Plaintiffs’ Exhibit 133 is a handwritten note 
* * the word "affidavit is obviously a typographical error. The 
correct word should lie ‘‘attachment’’. 
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Berkowitz & Selvin. Production of this document was 
made notwithstanding the fact that it was included on a 
list of allegedly privileged documents which Tandem sub¬ 
mitted to plaintiffs along with the documents produced. 

34. Accordingly, any privilege which originally may 
have attached to Exhibits 133 and 56 has been waived by 
(1) Tandem’s failure to object to the inspection and pro¬ 
duction of Exhibit 133 (mem. $I.A.), (2) Mr. Cohn’s vol¬ 
untary production of the letter to CBS, and (3) Tandem s 
voluntary production of the letter to plaintiffs (mem. §I.E.). 


Exhibit 12S (fi/14/71 letter. Perlberqer to Lear) 

35. This letter was produced by Mr. Cohn under the 
circumstances described in paragraphs 3-8 above, and was 
assigned on the record exhibit identification number 128 
(Cohn dep. 12). 

36. The letter does not relate to facts furnished by 
Tandem to Mr. Perlberger for purposes of securing legal 
advice of services, but merely describes Mr. Perlberger’s 
conversation with Mrs. Vertue, the talent agent for Johnny 
Speight. 

37. Accordingly, Exhibit 128 is not privileged because 
(1) it relates solely to information learned by Mr. Perl¬ 
berger from a third party (mem. §I.F.) and (2) Tandem’s 
failure to object to its inspection and production constituted 
a waiver of any privilege which originally may have at¬ 
tached to the document (mem. §I.A.). 

Wherefore, plaintiffs respectfully request that defend¬ 
ant’s motion be in all respects denied. 


Otis Pratt Pearsall 


(Sworn to November 8, 1973.) 
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UNITED STATES DISTRICT COURT 

Southern District of New York 


[Same Title] 


Appearances: 

Hughes Hubbard & Reed, Attorneys for Plaintiffs, 
New York, N.Y. 10005; Otis Pratt Pearsall, James 
F. Parver, Allan J. Kasen, Of Counsel. 

Shf.v Gould Climf.nko & Kramer, Attorneys for De¬ 
fendant, New York, N.Y. 10017; Milton S. Gould, 
Joseph Ferraro, Of Counsel. 

Gurfeix, D.J.: 

On July 5, 197.1 Viacom International Inc. (“Viacom”) 
and certain ot its subsidiaries commenced this action, based 
upon diversity of citizenship, against Tandem Productions. 
Inc. (“Tandem”) to vindicate and protect against threat¬ 
ened irreparable injury Viacom’s alleged exclusive license 
to distribute off-network the television series “All In The 
Family. \ iacom is the successor to the syndication and 
distribution business of CBS Enterprises, Inc. (“CBS En¬ 
terprises ”), a former subsidiary of Columbia Broadcasting 
System, Inc. (“CBS”). This business includes the domestic 
rerun distribution of television programs after their net¬ 
work run is completed, and the foreign distribution of such 
programs contemporary with network broadcast. On June 
4, 1971, in a spin-off transaction specifically approved bv 
the Federal Communications Commission (“FCC”), 1 CBS 

1. In re Columbia Pictures Industries. Inc.. 30 F.C.C.2d9, aff'd 
sub n>m. lacopi v. F.C.C., 451 F.2d 1142 (9th Cir. 1971). 
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Underprises merged into Viacom, CHS assigned to Viacom 
whatever rights it possessed or acquired to distribute tele¬ 
vision progi-ams in syndication, and Viacom’s stock was 
distributed by CBS to its shareholders. 2 Tandem is in the 
business of producing television programming, and is the 
packager of Am, In The Family. 

The complaint charges Tandem with violation of Via¬ 
com's exclusive right, as assignee under an agreement be¬ 
tween Tandem and CRS, to distribute All In The Family 
in syndication both in tIn* United States and abroad. Among 
other matters, it alleges that Tandem has acted to prevent 
Viacom from obtaining the tapes and other materials 
needed to continue its foreign distribution of the series and, 
further, to cause third parties to undertake such distribu¬ 
tion in Viacom’s place. The primary relief sought is a 
declaration of Viacom’s contract rights, and an injunc¬ 
tion against Tandem’s further breach of or interference 
with such rights. 

Upon filing the complaint plaintiffs moved for a prelim¬ 
inary injunction and, in conjunction therewith, sought a 
temporary restraining order. The Court suggested a 
“stand still” stipulation, approved by the Court on July 9, 
1973, under which each side undertook to refrain from 
specified market activities pending the preliminary injunc¬ 
tion hearing set for July 23, 1973. Similarly, action on the 
preliminary injunction motion was deferred when at the 
hearing on July 23 the parties agreed to continue the stand¬ 
still stipulation and, in addition, Tandem consented to 
allow CBS to make available to Viacom the materials re¬ 
quired to service two contracts with broadcasters in Fin¬ 
land and Holland. The parties agreed to combine tbc 
preliminary injunction hearing with a full trial on the 
merits, which the Court scheduled to commence on Septem¬ 
ber 17, 1973. Rule (15(a)(2), Fed.R.Civ.P. 

2. Block tr. 244-45, 257; Ex. 410. 
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In (ho course of the proceedings on July 23, 1973 the 
Court had determined that CHS was an indispensable party. 
Plaintiffs thereupon served CHS with a summons and Sec¬ 
ond Amended Complaint naming CHS a defendant, and 
asked the Court to realign CHS as a plaintiff. CHS coun¬ 
tered with a motion seeking inter alia an order dismissing 
the action as to CHS and directing the other parties to in¬ 
terplead. It repreesnted that it had no interest in the tan¬ 
gible and intangible property at issue in the action, and 
offered to hold any such property for disposition as directed 
hv the Court. Prior to commencement of the trial, the 
Court determined that CHS was a stakeholder and signed 
an order dismissing CBS as a party and converting the 
suit into an interpleader action. 

On August 13, 1973 Tandem served its answer, alleging 
as a “Fifth Defense” that the agreement between Tandem 
and CHS on which plaintiffs’ claims are founded was void 
as violative of the antitrust laws. Plaintiffs moved under 
Fed.R.Civ.P. 12(c), 12(f), 12(h)(2) and Jfi to strike the 
defense as insufficient and for summary judgment thereon. 
The Court heard argument prior to trial on September 17, 
1973, and reserved decision, suggesting that Tandem till* 
a written offer of proof in support of its Fifth Defense and 
that plaintiff file a written objection to such proof on 
grounds of relevance. This was to permit the Court to 
decide whether the antitrust defense was available, without 
the necessity of first taking extended testimony on the anti¬ 
trust defense. 

The trial took place on September 17 through 20 and on 
October 4, 1973. Each side introduced the testimony of 
witnesses, deposition testimony, and documentary exhibits. 

The plaintiff seeks a judgment declaring that it has the 
exclusive domestic syndication and foreign distribution 
rights to All, In The Family, pursuant to an agreement 
between CBS and Tandem, the aforesaid rights having been 
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assigned to it. It also seeks a permanent injunction against 
Tandem's wrongful interference therewith. CBS holds the 
video tapes and other material which a distributor requires 
to make prints which it can license for television perform¬ 
ance. On the representations of Tandem, CBS has refused 
to give Viacom the tapes, treating itself as a mere stake¬ 
holder. Viacom contends that a continuation of Tandem’s 
alleged wrongful conduct is not adequately compensable in 
money damages. 

Viacom takes the position that: (1) Tandem granted 
CBS an exclusive license to distribute the program in syn¬ 
dication, and that CBS assigned its license to Viacom; and 
(2) Tandem's conduct wrongfully interfered with Viacom’s 
exclusive rights, requiring injunctive relief as a remedy. 

Tandem defends, with unusual ingenuity of counsel, 
un a broad front. It argues that (1) the purported assign¬ 
ment of syndication rights by CBS to Viacom was not an 
assignment of rights, but an attempted delegation of duties 
which could not be effective without Tandem’s consent; 
(2) there was no binding contract between CBS and Tan¬ 
dem with respect to distribution until after such a contract 
was prohibited by Federal Communications Commission 
(“FCC”) regulations under the “financial interest” rule, 
later explained; (2) the syndication rights were, in fact, 
never assigned by CBS to Viacom; (4) the exclusive dis¬ 
tributorship created by the CBS Tandem agreement was 
terminable at will; and (o) the exclusive distributorship 
agreement was terminable for failure of consideration. 

Tn addition, Tandem, in its answer has asserted its 
Fifth Defense that Tandem was coerced because of CBS’ 
power as a major network into giving the exclusive distrib¬ 
utor’s rights to CBS in violation of the antitrust laws, and 
that, hence, the agreement cannot be enforced by CBS, or 
by its assignee, Viacom. Viacom, before trial, had moved 
for summary judgment dismissing the Fifth Defense. I 
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reserved decision, as indicated above, and permitted Tan¬ 
dem to make an offer ot proof at trial, for later determina¬ 
tion by the Court whether, assuming those facts, Tandem 
had a valid antitrust defense to the action. The antitrust 
defense will be discussed below. 


The History of “All In The Family” 


In May, 1070 negotiations with respect to this program 
began between CHS and Tandem, a company owned by 
Xorman Hear and Alan Yorkin. “All In Tiie Family” is 
based on an English television show, “ ‘Til Death Fs Do 
Fakt.” The owner of the British copyright, Johnny 
Speight, gave 1 andein as ol .July 1, 1070 a license under 
the British copyright, with the right to sublieense CBS 
distribution in the l nited States, and certain other terri¬ 
tories. 


CHS, in the name of Tandem, secured and registered, 
m addition, a federal copyright for each episode. At the 
time ot the CBS-Tandem negotiations, however, foreign 
territories, which had been licensed under the British copy¬ 
right had not been cleared for exploitation under the Tan¬ 
dem license to CBS. 

The negotiations between Tandem and CHS in June- 
July, 1070 resulted in an oral agreement, later memorial¬ 
ized in a written contract, dated “as of July 10, 1070.” I 
tind that the essential points ot the oral agreement were: 
(1) The network broadcast of “All In The Family” 
would begin either in January, 1071 or in the Fall of 1071, 
at CHS’ option. (2) The term of the network broadcast 
would be five years or five and a half years, depending on 
when the broadcasts actually began; after the term CHS 
was to have first negotiation—first refusal rights. (3) The 
license fee was fixed for each new episode, with CHS ab¬ 
sorbing “below the line” expenses above a specified amount 
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up to a specific maximum per episode.* (4) There was a 
fixed license fee for repeat episodes. (5) There were 
specific annual license fee escalations. ((!) Tandem was 
protected from union increases by license fee adjustments 
“effective from and after July 10, 1070,” and CBS was to 
hold down “below the line” costs by pegging the charges 
for its services to its current rate card. (7) CBS was to 
advance certain pre-production expenses, subject to recoup¬ 
ment. (S) Certain pre-production moneys were also to he 
paid by CBS on a non-recoupahle basis. (9) CBS commit¬ 
ted itself for a minimum of 13 episodes. (10) CBS’ right 
to continue each succeeding year was conditioned on its 
having ordered at least 22 new programs during the previ¬ 
ous year. (11) For subsequent years of the term CBS was 
committed to order a minimum of lti episodes. (12) Tan¬ 
dem agreed that CBS shall have all syndication and distri¬ 
bution rights, and that CBS would deduct its distribution 
expenses and standard syndication fees (40% for domestic 
sales, 40'/ for foreign sales, 25'/ for regional sales and 
10 ( /< for network sales), and remit 100'/' of the net profits 
to Tandem. CBS also agreed to give Tandem $1(5,000 to¬ 
ward liquidating a liability to ABC, with the understand¬ 
ing that Tandem would use its best efforts to clear the un¬ 
cleared foreign territories. 4 (13) Tandem retained the 
merchandising rights, with a 15% profit participation to 
CBS. (14) Norman Lear was to produce, stage, and “head 

3. "Below the line excuses” is a term of art in the motion picture 
and television industry. Generally, these are actual production costs, 
as distinguished from the cost of screenplay, actors, directors, etc. 
which are “above the lnci" excuses. 

4. Domestic syndication is the licensing of television programs 
for broadcast to stations on a market by market basis as opposed to 
an electronic distribution which takes place when a program is fed 
into a network. International syndication is the licensing of television 
programs to broadcasters around the world. It includes foreign net¬ 
works. (Block tr. 243). 


I 
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write" the program, and later become execut\e producer. 
(15) Lear was to receive a payment from CBS for “stand¬ 
ing by," if CBS elected to defer the series.'' 

There was no discussion of an assignment clause in 
.Tune-.July 1970. In the final agreement between CBS and 
Tandem, executed on July 22, 1971 “as of July 10, 1970,” 
there is, however, an assignment clause reading as follows: 

“CBS may assign its rights hereunder in full or in 
part to any person, firm or corporation provided, 
however, that no such assignment shall relieve CBS 
of its obligations hereunder.” 

The plaintiff contends that the subject-matter orally 
agreed upon by July, 1970 constitutes a binding agreement. 
The defendant relies on the well known doctrine that if a 
material element of a contemplated contract is left for 
future negotiation, the contract is unenforceable. Wilhnoli 
v. Ouirrnputo, f> X.Y.2d 250 (1959); Ausorqr v. Knur, 244 
X.Y. 395 (1927). 

It relies on tIn* existence of certain “material open 
items" to support its legal proposition that there was no 
contract on July 10, 1970. These are: (1) whether Canada 
would be included in the network broadcast area; (2) how 
much ('MS would control the content of the programs; (.1) 
whether it was clear what was meant by CBS’ “standard 
fees" for distribution; (4) whether CBS would reimburse 
Tandem for the cost of the “black family;"” (5) and 
whether the agreement would be assignable. 

1 find that none of these was so material as to permit 
a finding that the agreement was to be held in abeyance 
until they were resolved. The evidence establishes that 
within thirty to sixty days following the negotiation in 

5. See Colin to Lear, June 25. P>70, Kx. 76; Kx. S7. 

6. The “black family” was an essential element in the program 
idea of exposing the protagonist's ludicrous racism. 
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Juno, 1970, there was a meeting of the minds on all funda¬ 
mental matters. 7 


(1) Whether CBS was to get Canadian network broad¬ 
cast rights without payment of additional license fees was 
discussed, but apparently resolved in favor of Tandem. 
In any event, the Canadian network broadcasting was a 
relatively minor appendage to the whole deal. (2) The 
control of programming by CBS was not left open; the 
parties apparently came to a sensible agreement about it, 
providing that the program would ridicule the far “left” 
as well as the far “right.”* (3) CBS’ “standard fees” 
for distribution were well-known and required no spelling 
out by percentage figures. (4) With regard to payment 
by CBS for the black family, Mr. J. William Hayes of Tan¬ 
dem acknowledged that its ultimate solution represented 
an adjustment (in March 1971) . . . “to the previously 

existing agreement . . .” fl . 

With respect to the right of CBS to assign its domestic 

syndication and foreign distribution rights, 1 find that there 
\vas no discussion of this matter in 1970, and that there was 
no right to assign expressly given to CBS by Tandem in 
1970. The lack of an assignment clause did not, however, 
prevent the agreement from becoming a binding agreement. 

Mr. Lear began working on the production in Julv- 
\ugust 1970.'° Lear and his staff moved into the CBS 
offices in September or October, 1970." In December, 1970 
and January, 1971 efforts were made to clear foreign ter- 

7 Samuel Cohn. Executive Vice-President of Tandem’s agent. 
Creative Management Associates, addressed a memorandum on June 
25, 1 *>70 to Mr. Lear summarizing the C BS proposal ( c.x. /o). 

X SeeI.earDen.110. 


9. Ex. 29. 

10. Lear Dep. 133-34; 151-52. 

11. Lear Dep. 141-42. 
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ritorios for syndication. 1 - The parties proceeded to pro¬ 
duce and broadcast; to incur costs and to pay license fees. 13 

When, in July of 1971, (’BS and Tandem entered into 
the written agreement “as of July 10, 1970,” the assign 
meat clause was made a part of it. When a written con¬ 
tract provides that it shall he effective “as of” an earlier 
date, it generally is retroactive to the earlier date, Mutual 
Life Ins. C<>. v. Ilurvi Purlin p ('<>., 209 I’.S. 107, 17.'>-170 
(1929); H reiver v. Xational Siirctp Corp., 109 F.2d 920, 928 
(10 <’ir. 194H); Matthews v. .Irreiniah Hums, hie., 209 Misc. 
100(i, 1019 (Sup. C’t. X.Y. Co. 1994). Hence, an assignment 
made at any time after July 10, 1970 would he effective un¬ 
der the contract, if validat'd by such contract. 

Tandem argues, however, that the oral contract 1 have 
now found to exist, cannot he effective, in any event, be¬ 
cause the parties contemplated that there would be no 
binding agreement until there was a formal agreement em¬ 
bodying the terms. It is true that “fwlhere a written 
agreement is contemplated, a mere oral understanding is 
insufficient, in the absence of proof that the parties intended 
to bo hound hv it.” Hosenztceip v. Sal hi ml. 9 A.D.2d 98 
(1st Dept. 1997). See Schwarfz v. Orecnlierp, 904 X.Y. 290 
(1902). On tin 1 other hand, where parties have reached an 
agreement, it will he given effect unless it is shown that they 
do not intend to he bound until the execution of the formal 
writing. V’Soshe v. Harwich, 404 F.2d 499, 499 (2 Oir. 1908), 
cert, ifenieil. 994 T T .N. 921 (1909); T if in on v. Linohi, 10 X.Y. 
2d 299, 299 (1905); Sanders v. PottUtser Pros.. 144 X.Y. 
209 (1894). Here T can find no such intention. There was 
evidence that in the broadcasting industry, as in the motion 

12. Ex. 114. 115. 116, 22, 48; see also Ex. 34. 35. 

13. The lawyers apparently ground out their product more slowly 
than did the cameras. It was not the lawyers’ fault. While these 
business dealings were ongoing, no one appeared to have time to give 
the lawyers instructions for formalizing the agreement of the parties. 
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picture industry, agreements readied are often reduced to 
writing al ter they have been already performed in whole or 
in part. 11 The production and broadcast, of the first season 
of Am. In Tmf. Family, without a written contract, is strong 
circumstantial proof that the minds of the parties had met 
on the essential elements, and that they were not waiting 
for a formal written instrument. Eg per s v. Armour <f: Co., 
12!» F.2d 720, 702 (8 Oir. 1042); Newburgh v. Florsheim 
Slum Co.. 200 F. Supp. 590, 002 (D. Mass. 1001); 1 Williston, 
Contracts (.Id ed. 1057) $28A. If CBS had breached its 
obligation to continue the broadcasts, Tandem would have 
had tin' right, in my opinion, to maintain that there was a 
binding obligation. 

The foregoing finding that there was an oral contract 
between CBS and Tandem in about July, 1070 has sig¬ 
nificance in two aspects of the case at bar. Tandem con¬ 
tends that (1) the contract did not become effective until 
offer an FCC regulation had made it illegal; and (2) even 
if there was a binding agreement in July, 1070, it was not in 
the contemplation of Tandem, in making its bargain with 
CBS, that CBS would have the right to assign its duties 
under the syndication and foreign distribution agreement 
to the plaintiff, Viacom. 

To put the matter in proper perspective, the story of 
the FCC regulation must be fold briefly: On May 4,1070 the 
FCC adopted a rule (the “financial interest rule”) which 
became effective on October 1, 1070 and which prohibited 
any television network from acquiring after that date any 
ancillary interest in a television program, such ns the ex¬ 
clusive lieense to distribute All In The Family in syndica¬ 
tion. Contending that the agreement under which CBS 
acquired such license was not concluded until after Octo¬ 
ber 1, 1070 Tandem asserts that such acquisition violated 
the financial interest rule and was therefore void. 

14. Sipes tr. 214-15; Yorkin Dcp. 36-37; Lear Dcp. 48. 
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Even had the financial interest rule become operative 
on October 1, 1970 as Tandem alleges, it would have been 
inapplicable to the transaction in issue, for I have found 
that there was a binding agreement for syndication between 
OHS and Tandem in the summer of 1070. In fact, however, 
the “financial interest rule” did not become operative until 
July 23, 1971. 

The financial interest rule is paragraph (j) (1) (ii) of 
Section 73.fi.>8 of the EOC’s Hides and Regulations with 
Respect to Competition and Responsibility in Network 
Television Broadcasting.™ As originally adopted, the rule 
provided in pertinent part: 

“(j) Network syndication and proprani prae- 
tices 

“(1) Except as provided in sub-paragraph (.'!) of 
this paragraph, no television network shall: 

• * * 

“(ii) after September 1, 1970, acquire any finan¬ 
cial or proprietary right or interest in the exhibition, 
distribution, or other commercial use of any televi¬ 
sion program produced wholly or in part by a person 
other than such television network, except the license 
or other exclusive right to network exhibition within 
the United States and on foreign stations regularly 
included within such television network . . ." 
(Report and Order, 23 F.C.C. 2d 382, 402 (’970)) 

On August 21, 1970 the ECO announced an amendment of 
the financial interest rule changing the date after which 
such rule was to become operative from September 1, 1970 
to October 1 , 1970. 35 F.R. 13050 (1970). 

15. An amended version of the financial interest rule is at 47 
C.F.K. §73.658(j) (1)(ii) (1972). 
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On August 10, 1070 Mount Mansfield Television, Inc. 
filed m the United States Court of Appeals for the Second 
Circuit a petition for review of the financial interest rule, 
among others, and in due course this proceeding was con¬ 
solidated with several similar proceedings. 1 " On October 
lit, 1070 the Court of Appeals for the Second Circuit issued 
three virtually identical orders in these proceedings, pro¬ 
viding that 

“. . . A stay of the effective date of the financial 
interest rule, section 73.(538(j)(1) of the Rules and 
Regulations of the F.C.C. pending argument of the 
appeal he, and it hereby is granted.” 17 

At the argument of the appeal on January It), 15)71 the 
Court of Appeals continued the same stay it had granted 
on October 15), 15)70 until .'10 days after the issuance of the 
mandate. ,K The appeal was decided on May 3, 15)71, Mount 
Mansfield Telcrisiou, Inc. v. F.C.C-, 422 F. 2d 470 (2 Cir. 
15)71), and the mandate was issued on June 23, 1971.'® Since 
the 30th day following issuance of the mandate was July 
2.!, 15)71 the “financial interest” rule became effective to 
prohibit any television network from acquiring any such 
interest after that date. 

Since I have found that there was a binding oral agree¬ 
ment in 15)70, the FCC regulation was not effective to make 
the agreement, previously made, illegal. 

16. Ex. 5S3. 

17. Ex. 5N5 , 586, 584; Ex. 583 p. 3. 

18. Ex. 583 p. 6; l’isana tr. 557-59. Frank I’isana, Deputy 
Clerk of the United States Court of Appeals, testified that the stay 
and order referred to in the docket entry for January 19, 1971 (Ex. 
583 p. 6) could not he found (I’isana tr. 556), but that he had been 
present in th court room on that date in his official capacity, had 
recorder the second Circuit’s order continuing the stay granted on 
October 19, 1970, and had reported such order to the docket clerk 
who made the entry on the docket sheet (I’isana tr. 557-58). 

19. Ex. 583 p. 7; I’isana tr. 558. 
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The second point mentioned presents more difficulty. 1 
have found that there was no right to assign expressly re¬ 
served in the 1970 oral agreement. When Tandem came to 
a meeting of the minds with CBS, it had the right to 
assume that non-network syndication ami foreign distribu¬ 
tion would be performed by CBS itself or bv its wliollv- 
owned subsidiary, CBS Enterprises, which normally 
handled television distribution. Although the impact of 
the proposed regulation was primarily directed against the 
major networks, it surely must have been brought to the 
attention of packagers and their counsel.*" Whether or 
not both parties knew of the impending regulation prohibit¬ 
ing the networks from having a financial interest in syndi¬ 
cation, the evidence indicates that the matter was simply 
not discussed. Both parties assumed that the granting 
ot distributorship rights, including domestic syndication, 
to CBS was legal. 

On September 25, 1970, CBS circulated a draft “Memo¬ 
randum of Agreement,” dated as of July 10, 1970.* 1 The 
draft contained the following: “20) CBS may assign its 
rights hereunder in full or in part to any person, linn or 
corporation provided, however, that no such assignment 
shall relieve CBS of its obligations hereunder.” This was 
a “boilerplate” clause customarily used by CBS in its 
agreements. 

Mr. Hayes, the business manager of Tandem, made some 
comments on the draft on October G, 197(P but, essentially, 
comment was reserved for Mr. Martin Perlbcrger, the at¬ 
torney tor Tandem in Los Angeles. Apparently Mr. Perl- 

20. The syndication and financial interest rules were first pro¬ 
posed for public consideration in March. 1065 ( 30 F.R. 14470). See 
Mt. Mansfield, supra, 442 F.2d at 474. 

21. Exhibit 12. It referred to "Wally’s Castle,” which was 
an earlier tentative title for "All In The Family." 

22. Ex. 16. 


*r 
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larger was not asked to do anything for six months, until 
April 1971 after CBS had “picked up” the series for an¬ 
other season,* 3 the matter having been turned over to the 
West Coast for handling on March 3’. 1971. On that date 
Sheldon Perry, Associate Director, Business Affairs of 
CBS, notified Tandem’s agent, Creative Management As¬ 
sociates, that CBS “[is] operating under the Memorandum 
of Agreement dated as of .July 10, 1970. ...’** Hayes also, 
on March 20, 1971, referred to “the previously existing 
agreement.” He also spoke of “adjustments in the exist¬ 
ing agreement.”'" 5 

Just as the oral agreement of July 10, 1970 was being 
negotiated, the FCC announced its “financial interest” 
regulation on May 4,1970, 23 F.C.C.2d 382, 402. There were 
various stays by the Court of Appeals and by April, 1971 
the Mount Mansfield case, supra, had been argued and was 
sub judu e in the Second Circuit.*" Negotiations for amend¬ 
ment of the draft “Memorandum of Agreement ns of July 
10, 1970” continued ou the West Coast from April 1, 1971 
to July 22. 1971, when CBS prepared a final version of the 
agreement, reflecting the parties’ resolution of all ques¬ 
tions. 37 Amendments of certain fees and costs were made, 
but CBS wrote, “fejxcept as modified above, all other 
terms and conditions of said July 10, 1970 Memorandum of 
Agreement shall remain in full force and effect and nre 
hereby ratified and confirmed.” Paragraph 20, the assign¬ 
ment clause, still remained. 

By this time, of course, Tandem, as well as CBS, was 
aware that CBS had applied to the FCC for permission to 

2.1. Perlherger tr. 561-66; Sipes tr. 224-26; Ex. .12. 

24. Ex. .12. 

25. Ex. 29. 

26. On May .1. P»71, the Court decided that the "financial inter¬ 
est" rule was valid. 

27. Ex. 63. 
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“spin off” to its shareholders a company which would 
have the syndication and distribution rights which CBS 
had. The spin-off of Viacom, the new entity, was approved 
by the FCC on June 3, 1971. 30 F.C.C\2d 9, and by the 
Ninth Circuit on November 12, 1971. Inropi v. F.C.C.. 
supra. Its stock was distributed to the CBS stockholders 
pursuant to the Commission's directions. 

In connection with the “spin-off,” CBS and Viacom 
entered into an agreement made “as of December 31, 
1970.”-" Under the December 31, 1970 agreement CBS, in 
exchange for the Viacom stock, assigned to Viacom what¬ 
ever rights it possessed or acquired, to distribute in syndi¬ 
cation throughout the world, certain identified program 
series 1 '" initially broadcast prior to December 31, 1970, and 
all other programs or program series initially broadcast 
after that date during the balance of the 1970-71 broadcast 
season or during the 1971-72 broadcast season. 30 

Beginning with March or April of 1971, Tandem raised 
objections to giving CBS a blanket right of assignment. 
After Tandem learned that CBS intended to assign tin* 
distribution rights to All lx Tin: Family to Viacom, Tan¬ 
dem made further objections. Hayes, tin* business manager 
of Tandem, discussed the problem at length with Gerald 
Rubin 31 and with Donald Sipes, 3 - Vice-President of CBS. 
Sipes discussed it with the CBS personnel 3 * and with Block 

28. Hayes tr. 410: Block tr. 244-45. 

29. Ex. 410, fll and Ex. D fill; Block tr. 245. 

50. Since Ai.l In Tiik Family was initially broadcast over the 
CMS television network during the 1970-71 broadcast season (Sipes 
tr. 203), Viacom under the December 31. 1970 agreement was entitled 
to whatever syndication rights CMS had on Deccmlicr 31, 1970 or 
thereafter acquired. 

31. Hayes tr. 393. 

32. Sij>cs tr. 148. 

33. Sipes tr. 152. 
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of Viacom.® 4 Perlberger talked to Mrs. Nelson, the lawyer 
for CBS, about it.” 

CBS refused to budge, and Tandem finally signed the 
agreement with the assignment clause intact, knowing tha* 
CBS was assigning the distributorship to \ iacom. Indeed, 
Hayes of Tandem met with Block of Viacom before the 
agreement was signed.®* 

Tandem maintains that, although it signed the contract 
with the obnoxious assignment clause, it, nevertheless, told 
CBS that it had reservations whether CBS could validly 
assign to Viacom under that clause. The objection was in 
no way based on alleged illegality because of the FCC 
“financial interest” rule." 7 

The difficulty with the argument is that it flies in the face 
of the parol evidence rule. What the assignment of rights 
“in whole or in part” means is a matter for judicial con¬ 
struction. There is no claim that Itotli CBS and Tandem 
had agreed to an interpretation of the clause. 

The contention is simply that one signatory who inter¬ 
preted the paragraph his own way, did not get the acquies¬ 
cence of the other party, but signed the contract neverthe¬ 
less. To accept such a contention, on the basis of oral tes¬ 
timony, would, I think, destroy the validity of integrated 
agreements. 

When CBS submitted the final written agreement to 
Tandem, CBS wrote a side-letter dated August 2fi, 1971.** 
1,1 this letter, CBS left it to Viacom and Tandem to formu¬ 
late whatever new deal they wanted to make, subject to 
protecting the rights of CBS particularly with respect to 
non-interference with its network presentation. The new 

.14. Sipes tr. 165-65a: Block Dep. 93. 

35. Perlberger tr. 600-604. 

36. Hayes tr. 396-97. 

37. Perlberger tr. 623. 

38. Ex. 709. 
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deal was to become effective to supersede paragraph 12, 
relating to distribution rights, only if an agreement between 
Tandem and Viacom “is finalized.” In fact, there were 
negotiations, but no agreement was “finalized.” 

Tandem argues that the side-letter proves that there 
had been no agreement between (’MS and itself on the mean¬ 
ing of the assignment clause, and that the side-letter was 
prepared for that very reason. I find no convincing proof 
of that. It was an acceptance and reemphasis of (’BS’ posi¬ 
tion that unless Tandem could make a better deal with Via¬ 
com and “finalize” it, Tandem would ho bound to tin* deal 
already made. When Tandem signed the main agreement 
with ('BS, which included distribution rights to CBS and 
the assignment clause, with knowledge that < 'BS intended to 
assign the distribution rights to Viacom, it was bound. 
Its signing of the contract, in the face of the side-letter, only 
emphasizes that its sole escape from the terms of the main 
contract was to “finalize” a different deal with Viacom. 
Tandem knew, in any event, that the side-letter gave it no 
right to negotiate with anyone other than Viacom. 

The unfruitful negotiations between Tandem and Via¬ 
com apparently continued into early 197.V On March 2(>, 
lf)7.‘> Tandem sent Viacom a letter purporting to terminate 
Viacom’s right to distribute Au, lx The Family. 4 " On 
April 20, l!)7.'l Tandem’s attorneys notified (’BS not to 
release any masters, tapes, or segments of the program 
without the permission of Tandem," and CBS told Viacom 
it had notified its operation personnel to conform to Tan¬ 
dem’s directive to CBS. 4 - Tandem then entered into an 
agreement with Dana Murray, a film distributor in Toronto, 
to take over the foreign distributorship of All In The 

39. Block Hep. VI ‘>-22. 

40. Ex. 595. 

41. Ex. 175. 

42. Ex. 74. 
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Family commencing .Tunc 1, 1973.” That act apparently 
precipitated this action. 

These acts of Tandem clearly constitute a breach of the 
exclusive distributorship given to CBS for a valuable con¬ 
sideration. which was assigned to Viacom. As assignee, 
Viacom may sue for such breach. Epstein v. Gluckin, 233 
X.Y. 490. 492 (1922); Wanner v. Braunsbcrg, 5 A.P.2d 564, 
nos (1st Dept. 1958); Pacific Finance Corp. v. City of Lyn 
j cm,I, 300 Pac. 50, f>3 (1931). 

d’lie grant of an exclusive license implies a covenant 
not to do anything which would interfere with the licensee’s 
right to enjoy the fruits of the* license. Kirk La Shellc Co. 
v. Paul Armstrong Co., 203 X.Y. 79, 87 (1933); Madison 
Pictures, Inr. v. Pictorial Films, Inc., G Misc. 2d 302, 316- 
321 (Sup. Ct. X.Y. Co. 1950); Warcrly Productions. Inc. v. 
RKO General. Inc.. 32 Cal. Rptr. 73, SO (1903). 

There was also an unjustifiable interference with the 
contract between CBS and Viacom. Reiner North Amcr- 
icon Ncwspafter Alliance, 259 XA . 2.>0, 2;>4-;>.) (1932); 
Metropolitan Opera Ass’n v. Wagncr-Nidiots Recorder 
Corp., 199 Misc. 780, 802-803 (Sup. Ct. X.Y. Co. 1950), aff'd, 
279 App. Div. 032 (1st Pept. 1951). 

At the time Tandem gave CBS syndication rights in 
conjunction with the network broadcast right, it did not 
conceive that CBS would assign the syndication rights. 
Tandem might, therefore, have had a right to rescind. 
But Tandem passed up its opportunity to rescind by sign¬ 
ing the contract, knowing of the assignment to Viacom. 

Tandem argues, however, that a general clause per¬ 
mitting the assignment of rights cannot be construed as 
permitting the assignment of burdens, without the consent 
of the other party. 

The evidence shows, however, that, prior to signing, 
Tandem actually knew the construction put on the assign- 

43. Pcrcnchio Dcp. 12-14. 
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mont clause by the other party, CBS. Tandem could have 
ret used to sign until it had made a new arrangement with 
^ iacom. It not only signed, knowing the circumstance*, 
but it also negotiated with Viacom directly even to the 
point where Tandem now contends, paradoxically, that it 
had a binding agreement with Viacom. 

The negotiations between them establish that Viacom 
was hardly persona non prat a to Tandem. The hard points 
were the term of the distributorship and the minimum sales 
per program guarantees by Viacom, rather than the capa¬ 
bility of Viacom to assume the distributorship duties of 
CBS. 

The assignment clause, in my judgment, permitted an 
assignment of distributorship rights which could not be 
effective Without the concurrent assignment of distributor¬ 
ship duties. That is what Tandem agreed to when it signed 
the agreement although it knew this is precisely what CBS 
intended the clause to mean. There is no writing by Tan 
dem which puts a gloss on CBS’ side-letter, or which says 
that if Tandem cannot come to an agreement with Viacom, 
it reserves the right to contend that CBS lias no right of 
assignment of all. It is doubtful whether CBS would have 
signed under such circumstances, for it had a good faith 
obligation to its shareholders who were the recipients of 
the Viacom shares. 

The argument that, although CBS had the right to 
assign, it never actually did so, is not convincing in the 
light of events. Viacom lias been sublicensing abroad in 
foreign territories. It has been paying Tandem it - share 
of the revenues collected, and Tandem has accepted them, 
if not with pleasure, at least with good grace. The corre¬ 
spondence between CBS and Viacom, in any event, consti¬ 
tutes tin assignment, though formality hardly appears to be 
the long suit of house counsel in the industry—perhaps a 
sign that Hollywood lawyers are, like country lawyers, 
more trusting than their big city brothers. 
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Tandem's contention tlixt the license to ilistrilmtt* Am, 
In Thk I' 1 am iiiV is terminable ;it will because the 7 10/70 
Agreement docs not expressly state a term of duration, is 
without merit. As Professor Ximmer has stated, “Where 
an assignment or license does not expressly prescribe the 
period or term of its duration, it will generally be con¬ 
strued (in the absence of evidence of a contrary intent) to 
he effective for the duration of the then existing copyright 
term of the work." Ximmer, Copyright 125.7 at 551 
(1!t7.‘l ed.). Indeed, in Movnors v. Mo roam , 25S Fed. 557 
(2 Cir. 1919), the plaintiff granted the defendant an exclu¬ 
sive license silent as to duration, to produce and perforin 
plaintiff's copyrighted play. In plaintiff's action to enjoin 
defendant from producing the play, the Court held: 

“Since the contract is not revocable by will bv 
either party or otherwise limited as to its duration 
by its express terms or by the inherent nature of the 
contract itself with reference to its subject-matter, 
it is presumably intended to be permanent or per 
perpetual in the obligation it imposes." 25S Fed. at 
559. 

This construction was expressly affirmed by the Supreme 
Court, while reversing on other grounds. Uotnirr.s v. Mor¬ 
ns,;,. 252 r.S. :i17, 525 (1919). 

Tlir Fifth Drfnisr 

The Fifth Defense alleges that the purported agree¬ 
ment between CHS and Tandem pursuant to which CHS 
acquired the exclusive right to syndicate or distribute All. 
In Tiik Kamu.y was unlawful and void, because CHS 
coerced Tandem into granting it the syndication rights by 
conditioning Tandem’s access to the CHS television net- 
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work- (hiring prime evening hours upon tln> grunting of 
such rights. 

I lie plaintiIfs contend that it Tandem lias an antitrust 
claim it should he raised in a separate action, and that since 
Tandem has received benefits from the contract, it cannot, 
now avoid its obligations thereunder by alleging that the 
contract is illegal. 

In essence, the defendant claims that a .judgment against 
it would have the effect that the Court would be enforcing 
a contract illegally obtained by coercion. The plaintiffs 
contend that a party should not obtain the benefits of a 
contract and then withhold the consideration promised. 
Although a plaintiff generally must prove it was coerced, 
not merely persuaded in the tie in, Ford Motor Co. v. 
Cnitrd Stairs, .‘135 C.S. 303, 31(5-320 (104K); American 
Mfrs. Mat. Ins. Co. v. American H.-F. Theatres. Inc., 44(5 
1‘.2d 1131, 1137 (2 Cir. 1071), cert, denied. 404 U.S. 10(53 
(1!><2), on the tender of proof I must assume that Tandem 
could prove coercion. 

A summary of the otfer of proof is as follows: 

CHS, engaged in interstate commerce, owned live tele¬ 
vision stations in a network that includes about 200 af- 
tihates. By 10(54 for economic reasons prime time network 
television ha income virtually the only economically profit¬ 
able market tor television adventure, drama and comedy 
entertainment programs. The increase in production costs, 
by 1004, had largely priced such programs out of the syndi¬ 
cation market. Buying power is concentrated in the three 
networks which control access to prime time network tele¬ 
vision. Phe bulk of television programs are produced bv 
independent producers and then sold to one of the three 
national networks for exhibition. Although networks pro¬ 
duced only 10.H", of all prime time network programs in 
1!K54. they received interests in the syndication and other 
subsidiary rights in 75.7'/, of all programs exhibited on 
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t}u* networks during that year. In 1968 CBS produced 
17.8% ot‘ all prime time programs carried on the CBS tele¬ 
vision network, but participated in the syndication and 
other subsidiary rights to 79.5% of the prime time pro¬ 
grams carried on the network. During the negotiations 
between Tandem and CBS, Tandem sought unsuccessfully 
to retain the syndication rights to All. In Tub Family. In 
refusing, CBS is said to have stated that Tandem did not 
have sufficient bargaining power to retain the syndication 
rights. There is com{>etition among companies engaged 
in syndication to whom producers can sell syndication 
rights for valuable consideration. Tandem was prevented, 
and is being prevented, from selling syndication rights in 
the syndication rights market and, hence, is being re¬ 
strained in trade and commerce. The offer of proof then 
quotes from the Federal Communications Commission find¬ 
ings to the effect that the prohibition of domestic syndica¬ 
tion by the networks would make for fairer competition. 

The FCC by its “financial interest” rule has recog¬ 
nized that the major networks tend to have monopoly 
power. Such power includes the ability to require the 
packager to grant to the network the right to syndicate 
domestically and to distribute in foreign territories as n 
prerequisite to network access. For purposes of legal dis¬ 
cussion, we may assume that CBS by its power in the 
marketplace had the power to coerce Tandem into granting 
the rights in suit. We may also assume that Tandem does 
not seek rescission but is quite happy in the continuation 
of the network broadcast on CBS and in receiving the 
revenues appertaining thereto. 

For reasons of confidentiality the exhibits have been 
covered by protective order, and I shall not divulge the 
actual amounts paid to Tandem by CBS from the beginning 
to the present. Suffice it to say, for these purposes, that 
it is in the millions of dollars. As its share of the foreign 
syndication rights as well, Tandem has been paid and has 
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accepted from Viacom through June JO, 1973, tin* amount 
of $10r>,92'>.23. 

The FCC’s “syndication” and “financial interest” 
rules were not based on an alleged violation of the Sherman 
Act. The FCC has no power to enforce the Sherman Act 
and does not purport to do so. Xntionnl li voadeasfin/j (’o. 
v. United States. 319 F.S. 190 (1943). It did not find, in 
fact, in its promulgation of tho syndication rule “that the 
networks note dominate tin* syndication business,” .1 //. 
Mansfield Television, Ine. v. F.C.C.. 44l! F.2d 470, 4S7 (2 
Fir. 1971). The rule was “aimed at potential rather than 
actual domination or restraints. . . .” Id. Accordingly, 
the Commission has not preempted the antitrust field, and 
a private action for violation of the Sherman Act would 
lie. 44 

This action, however, is not such an action. The anti¬ 
trust claim is offered as a defense to the action. As a shield, 
it may he paper thin. 

Tandem is right when it says that tin* consideration is 
divisible. There are fixed license fees for the* network 
broadcast, and there are separate determinable license fees 
for domestic and foreign syndication. Indeed, if the as¬ 
signment to \ iacorn is upheld, there will he a complete 
separation of tin* fees paid for the respective licenses. The 
syndication rights remain the subject of a separate con¬ 
tract, though incorporated in the same document. 

The issues for decision are these. Is the Fifth Defense 
an attempt to take advantage of the benefit of selling the 
network license without accepting the burden of the related 
distributorship agreement? Or is the attempted enforce¬ 
ment of the distributorship agreement a separate matter 
which requires tin* active intervention of a court of equity 
to enforce i t! Tn any event, does the Sherman Act allow 

44. The judicial approval of the specific spin-off of Viacom by 
CHS with this bundle of rights. lacopi v. F.C.C., 451 F.2d 1142 (<> 
Cir. 1971). is not binding on Tandem since it was not a party. 
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an implicit defense, not explicit in the statute, in any breach 
of contract action, whether at law or in equity? 

The Supreme Court in Kelly v. Kosuya, 358 U.S. 516 
(1959), went quite far in its holding that a Sherman Act 
defense could not he interposed in a suit for breach of a 
contract to take delivery of onions, which was allegedly 
part of a restrictive conspiracy to keep onions off the mar¬ 
ket in order to raise the price. 

The court said that “[als a defense to an aetion based 
on contract, the plea of illegality based on violation of the 
Sherman Act has not met with much favor in this court.” 
358 U.S. at 518. Mr. Justice Brennan noted that the Su¬ 
preme Court had “observed that the Sherman Act’s ex¬ 
press remedies could not be added to judicially by including 
the avoidance of private contracts as a sanction [citing 
I). H. Wilder Mfg. Co. v. Corn Products Refining Co., 236 
U.S. 1(55, 174-175 (1915)1” 358 U.S. at 519. lie added that 
“the federal courts should not be quick to create a policy 
of nonenforcement of contracts beyond that which is clearly 
the requirement of the Sherman Act.” Id. There was, 
perhaps, an implied exception “where the judgment of the 
Court would itself be enforcing the precise conduct made 
unlawful by the Act. . . .” Id. at 520. See Dkkstein v. 
dul'ont, 443 F.2d 783 (1 Cir. 1971). 

Earlier the Court had said in Small Co. v. Lamhorn (f 
Co., 2(57 U.S. 248 (1925): “It is only where the invalidity 
is inherent to the contract that the Act may be interposed 
as a defense. With that exception the remedies which the 
’ Act provides for violations of it are exclusive.” 267 U.S. 
at 252. 

Such inherent invalidity may perhaps be found in resale 
price maintenance agreements, exclusion from territories 
agreements, group boycotts, qr overall illegal schemes to 
monopolize. These are merely illustrative of what T take 
to be inherently invalid agreements. A contract for the 


Opinion 


sale of goods or tlu* granting of a license, regardless of 
background, is not inherently invalid. But cf. Associated 
Press v. Taft-In pa lls Corporation, .'!40 F.2d To.'? (ti Cir. 
19f5.*>), and cf. dissenting opinion at 7<i9. In the absence of 
a definitive statement from higher authority, my own judg¬ 
ment must be that unless the act ordered by the Court is 
itself illegal, the contract is not subject to the antitrust 
defense. There is no such act to be ordered here. 

It does not seem to me that this result is inequitable. 
Tandem made its bargain and got for itself a very good 
thing, a major network broadcast. I sympathize with their 
disappointment that it is not the CISS subsidiary, CBS 
Enterprises, which is doing the distribution as was ex 
pected. But 1 daresay the antitrust defense would have 
been stillborn it CBS Enterprises bad not been pushed out 
°t tin* picture by the FCC. Though Viacom may seem a 
less desirable mate, its suggested infirmities hardly defeat 
the rule of Kelli/ v. Kosur/a, supra. 

I must strike* the Fifth Defense and hold the tendered 
evidence inadmissible. Accordingly, I find the validity of 
the license to be unimpaired by the antitrust defense and 
that said license is alive and subsisting. Viacom is entitled 
to a declaratory judgment and injunctive relief. 1 '* Plain¬ 
tiff may submit an appropriate decree and judgment on 
notice. 

The foregoing constitutes the findings of fact and con¬ 
clusions of law, pursuant to Rule 52a, Fcd.R.Civ.P. 

January 4, 1974 


Ml’RHAV I. Gl'RFF.lN 

F.S.D.J. 


45. I have granted Tandem's motion to exclude Exhibits 56 70 
84. 85,87. 1.18, 133 and 138 be cause of the attorney-client privilege. 
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Correction of Opinion 
Re: 1/4/74 Opinion No. 40172 

UNITED STATES GOVERNMENT 
MEMORANDUM 

date: Jan. 14, 1974 

to : Clerk of the Court 
from : Judge Gurfein 

subject: Viacom International Inc. et al., Plaintiffs, 
against Tandem Products, Inc., Defendant 
73 Civ. 2941 MIG 

CORRECTION OF OPINION 

i 

In Footnote 27, delete Ex. 138. 

Murray I. Gurfein 
U.S.D.J. 

cc: Hughes Hubbard & Reed 

Shea Gould Climenko & Kramer 
West Publishing Company 


Final Judgment 

UNITED STATES DISTRICT COURT 
Soi thkun District ok New York 

[Same Title] 

This cause having come on for trial and the Court hav¬ 
ing filed its Opinion, constituting its Findings of Fact and 
Conclusions of Law, on January 4, 1974, 

Now, Therefore, It Is Ordered, Adji ixied and Decreed 
that final judgment in favor of plaintiffs and against the 
defendant is hereby granted and ordered entered as the 
judgment in this action as follows: 

1. As used in this Final Judgment: 

(a) “Viacom” shall mean Viacom International 
Inc.; 

(b) “ landem” shall mean Tandem Productions, 
Inc.; 

(c) ( BS shall mean Columbia Broadcasting 
System, Inc.; 

(d) “July 10, 1970 Agreement” shall mean the 
agreement dated as of July 10, 1970 between CBS 
and Tandem; 

(e) “December 31, 1970 Agreement” shall mean 
the agreement dated as of December 31, 1070 be¬ 
tween CBS and Viacom; 

(f) “The British Copyright License” shall mean 
the agreement dated January 4, 1971 as of July 1, 
1970 between Johnny Speight and Tandem, as 
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amended by letter agreements dated October 5, 19il 
and November 22, 1971 between Johnny Speight and 
Tandem; 

(jr) “American Copyright” shall mean the fed¬ 
eral copyright secured under the 1 nited States 
copyright laws for an episode of the television pro¬ 
gram All in tiik Family; and 

(h) “to distribute or syndicate” shall mean to 
exercise Tandem’s rights under the American Copy¬ 
right and/or The British Copyright License to dis¬ 
tribute or syndicate each of the episodes of All in 
tiik Family for which CBS contracted under the 
July 10, 1970 Agreement in the United States, its 
territories and possessions (including Puerto Rico) 
and in foreign areas. 

2. Tandem granted to CBS under the July 10, 1970 
Agreement, CBS validly assigned to Viacom under the 
December 31, 1970 Agreement, and Viacom has and is en¬ 
titled to (subject to the terms of the December 31, 1970 
Agreement) an exclusive license to distribute or syndicate 
each of the episodes of the television program All in the 
Family for which CBS contracted under the July 10, 1970 
Agreement. With respect to each such episode, Viacom’s 
exclusive license shall continue for a period equal to the 
duration of the initial copyright term of the American 
Copyright secured for such episode and the duration of 
any renewal or extension of such copyright term. If Via¬ 
com shall distribute or syndicate any episode or episodes 
of All in the Family in any territory not licensed or by 
any means or devices not authorized under the British 
Copyright License, and by reason of such conduct it is 
claimed that The British Copyright License has been 
breached or infringed, Viacom shall indemnify and hold 
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Tandem harmless from and against any and all liability 
arising from the alleged breach or infringement of The 
British Copyright License, provided, however, that Via¬ 
com shall have the right to assume the defense of any 
claim or litigation to which the foregoing indemnity may 
apply. 

3. Tandem is permanently enjoined for the duration 
of Viacom's rights described in paragraph 2 above from 
interfering with the enjoyment by Viacom of such rights 
and from breaching any of Tandem’s obligations, whether 
expressed or implied, under the July 10, 1970 Agreement 
with respect to such rights. Without limiting the gen¬ 
erality of the foregoing, for the duration of such rights, 
Tandem is permanently enjoined with respect to any epi¬ 
sode or episodes of All in the Family as to which Via¬ 
com has the rights described in paragraph 2 above from 

(a) distributing or syndicating, or assisting, aid¬ 
ing, abetting, causing, authorizing or facilitating any 
person or entity other than plaintiffs to distribute 
or syndicate, any such episode or episodes; 

(b) granting, selling, assigning, licensing, trans¬ 
ferring or otherwise conveying, or assisting, aiding, 
abetting, causing, authorizing or facilitating any 
person or entity other than plaintiffs to grant, sell, 
assign, license, transfer, or otherwise convey, any 
right to distribute or syndicate any such episode or 
episodes; 

(c) entering into any agreement or arrangement, 
including any modification of the July 10, 1970 
Agreement, which would deprive Viacom in whole 
or in part of the fruits of its exclusive license; 

(d) advertising or promoting, or assisting, aid¬ 
ing, abetting, causing, authorizing or facilitating any 
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person or entity other than plaintiffs to advertise 
or promote, Tandem or any person or entity other 
than plaintiffs as a holder of rights to distribute 
or syndicate any such episode or episodes; 

(e) inducing or otherwise causing CBS not to 
deliver to Viacom, or any addressee designated by 
Viacom, any property, tangible or intangible, which 
is or may be necessary to enable Y iacom or any of 
its subsidiaries to distribute or syndicate any such 
episode or episodes, including, without limitation, 
a color video tape high band, a copy of the script, 
a copy of the music cue sheet and promotional ma¬ 
terials; and further provided that the right of Via¬ 
com to have deliveries made to an addressee des¬ 
ignated by Viacom shall not be construed as a 
determination of whether Viacom has the right to 
assign, license, sublicense, delegate or otherwise 
convey or dispose of the right to distribute or syn¬ 
dicate All in the Family; and 

(f) interfering with plaintiffs’ efforts to exer¬ 
cise the rights described in paragraph 2 above. 

4. The provisions of this Final Judgment applicable 
to Tandem shall also apply to each of its ollicers, direc¬ 
tors, agents, servants, employees, subsidiaries, privies, 
successors (by way of merger, consolidation, purchase of 
assets or otherwise), assigns, attorneys, all persons under 
the control, permission, or license, whether directly or in¬ 
directly, of Tandem or any of the foregoing, and to all 
persons in active concert or participation with Tandem or 
any of the foregoing. 

5. When requested by Viacom, CBS and/or Tandem 
shall promptly deliver to Viacom, or any addressee des- 
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ignated by Viacom, all property, tangible or intangible 
(including, but not limited to, a color video tape high band, 
a copy of the script, a copy of the music cue sheet and a 
copy of any promotional materials), which the party re¬ 
quested now has or may hereafter acquire, with respect to 
any episode or episodes of All is the Family as to which 
Viacom lias the rights described in paragraph 2 above 
which is or in the future may be necessary to enable Via¬ 
com to exercise such rights; provided, however, that Via¬ 
com shall make payment to ('BN for any property ordered 
from CBS in accordance with the provisions of the Decem¬ 
ber 31, 1970 Agreement, and to Tandem for any property 
ordered from Tandem at a competitive rate. 

0. Tandem shall pay to plaintiffs all taxable costs 
herein. 

7. Jurisdiction of this cause is retained by this Court 
for the purposes of enforcing compliance herewith and the 
punishment of violations hereof and of enabling any party 
bound by this Final Judgment to apply to this Court for 
such further orders or directions as may be necessary or 
appropriate for the construction or carrying out of the 
provisions of this Final Judgment. 

Dated: New York, New York 
April 15, 1974 


Ml'BRAY I. GmtFEIN 
United States District Judge 


Judgment Entered —1-17-74 

Raymond F. Bvrohardt 
Clerk 
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UNITED STATES DISTRICT COURT 
Southern District of New York 


73 Civ. 2941 (MIG) 


Viacom International Inc., Viacom Latino Americana 
Inc., Viacom Japan Inc., Viacom Canada Limited, Viacom 
Video-Audio Comunicacoeh Limitada, Viacom Intf.rna- 
tionai. Limited, Viacom S. A. and Viacom International 
Pty. Limited, 

Plaintiffs, 


against 


Tandem Productions, Inc., 

Defendant. 


Sirs: 

Please Take Notice that defendant Tandem Produc¬ 
tions, Inc. hereby appeals to the United States Court of 
Appeals for the Second Circuit from the Final Judgment 
entered in this action on the 17th day of April, 1974 in the 


n 


Notice of Appeal 


office of the ( lerk of this Court, and from each and every 
part as well as from the whole thereof. 

Dated: New York, New York 
May 0, 1974 

Siika Gould Climexko & Kramf.h 

Bv Martin I. Shelton 

A Member of the Firm 
Attorneys for Defendant 
Tandem Productions, Inc. 

Office & P.O. Address 
330 Madison Avenue 
New York, New York 
[312] 661-3200 

To: 

lion. Raymond F. Burghardt, Clerk 
United States District Court 
Southern District of New York 
l nited States Courthouse 
Foley Square 
New York, New York 

Hughes Hubbard & Reed 
Attorneys for Plaintiffs 
One Wall Street 
New York, New York 
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IT IS HEREBY STIPULATED AND AGREED by and 
among the attorneys for the respective parties 
hereto that the sealing, filing and certification 
of the within deposition be, and the same hereby 
are, waived; that the transcript may be signed 
before any Notary Public with the same force and 
effect as if signed before the Court. 

IT IS PURTHFR STIPULATED AND AGREED that 
all objections, except as to the form of the 
question, are reserved to the time of trial. 

• • « 

MR. PEARSALL: Pursuant to the subpoena 
ducec tecum served upon Mr. Cohn In connection 
with this deposition, Mr. Cohn has produced a file 
entlt'od "Formerly These Were The Days,** and on 
the top cover of the file, "All In The Family ! 

10-716D Tanden Productions CBS," containing a 

collection of documents relating generally to "All 
In The Family.” j 

He has given me an opportunity to review very 
briefly the file, and it has been agreed between 
me and Mr. Cohn that I would paper-clip the docu¬ 
ments in the r lle which I wish to have copies of and 
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he is poinp to provide those copies later this week 
So as to avoid the necessity of actually 
marking for Identification the documents contained 
in this file, I am poind; to read identifications 
of each of these documents which have been paper- 
clipped for copyini?, and we will asslpn an exhibit 
identification number to each of these documents 

I 

and they will bo physically marked for identifica¬ 
tion when the copies are received from Mr. Cohn. 

... 

Pieroe mark the following documents with 
the I c11 ovinr identification numbers: 

Cop; of a telegram dated 6/22/ T C, from 
Dorothy, CRFMAN’ASSO to fan Cohn. 

. PF.RRA^O: Off the record. 

(Discussicn off the record.) 

(continued on pane 5) 


H 
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1 

‘ 6 

1 


2 

| 

A letter dated 7/10/70, Perlberger to M. J. j 


3 

Farrar-Brown, will be Plaintiffs' Exhibit 79 for 


4 

identification. 


5 

A letter dated 7/10/70, Lear to Hayes, will 


6 

be Plaintiffs' Exhibit 80 for Identification. 


7 

A letter dated July 13, 1970, from Perl¬ 


H 

berger to Farrar-Brown will be Plaintiffs' Ex- 

t t 


9 

hibit 81 for identification. 


10 

A letter dated July 15, 1970, from Lear 


11 

to Cohn, will be Plaintiffs’ Exhibit 82 for 


12 

Identification. 


13 

Letter dated 7/16/70 from Farrar-Brown to 


14 

Perlberger will be Plaintiffs' Exhibit 83 for 


15 

identification. 

: 

■ 

16 

A letter dated 7/20/70 from Perlberger to 

i 

i 

i 

i 

17 

Cohn will be Plaintiffs’ Exhibit 84 for identl- 

18 

1 

flcation. 

10 

A letter dated 7/20/70, Lear to Perlberger 

20 

i 

will be Plaintiffs' Exhibit 85 for identification. 

21 

A letter dated 5/28/70, Vertue to Cohn, 

22 

will be Plaintiffs' Exhibit 86 for identification. 

i 

23 

1 „ , 

A letter dated July 24, 1970, Cohn to Perl¬ 

i 

21 

berger, will be Plaintiffs’ Exhibit 87 for iden¬ 


25 

tification. 

» 
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2 

3 

4 

5 

6 

n 

l 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


identification. 

Letter dated *1/30/71, Cohn to Yorkin, will 
be Plaintiffs• Exhibit 122 for identification. 

Letter dated *1/23/71, Yorkin to Cohn, will be 
Plaintiffs’ Exhibit 123 for identification. 

Letter dated * 1 / 28 / 71 , Cohn to Yorkin, will be 
Plaintiffs’ Exhibit 12*1 for identification. 

Letter dated *1/30/71, Cohn to Yorkin, will 
be Plaintiffs' Exhibit 125 for identification. 

Letter dated 5/1*1/71, Yorkin to Cohn, will 
be Plaintiffs' Exhibit 126 for identification. 

I 

Letter dated 6/9/71, Cohn to Block, will be 
Plaintiffs' Exhibit 127 for identification. 

Letter dated 6/1*1/71, Perlberger to Lear, will 
be Plaintiffs' Exhibit 128 for identification. 

Letter dated 6/16/71, Nelson to Perlberger, 
will be Plaintiffs' Exhibit 129 for identification. 

Letter dated 6/17/71, Perlberger to Lear, 
will be Plaintiffs' Exhibit 130 for identification. 

Letter dated 6/15/71, Block to Perlberger, 
will be Plaintiffs' Exhibit 131 for identification. 

Letter dated 6/18/71, Perlberger to Block, 
will be Plaintiffs' Exhibit 132 for identification. 

Letter dated 6/18/71, Perlberger to Lear, will 






J 

1 

-i c 

Obhn Deposition 741 J ^ 

2 

ba Plaintiffa * Exhibit 133 for identification. 

3 

An affidavit to Plaintiffs* Exhibit 133 is 

4 

a handwritten note which appears to be a note from 

5 

Sheldon Perry to Mr. Cohn, and we will mark that 

6 * 

t> V » 

Plaintiffa* Exhibit 133-A for identification. j 

7 

Letter dated ft/2/71, Perlberger to Hayes, 

8 

will be Plaintiffs* Exhibit 13ft for identification. , 

9 

Letter dated 7/6/71, with attached pages 

10 

numbered 1, ft and ft-A, fron Nelson to Perlberger, 

11 

will be Flaintiffs • Exhibit 135 for identification. 

12 

Letter dated 7/0/71, Perlberger to Lear, will 

13 

be Plaintiffs’ Exhibit 136 for identification. 

14 

Letter, Perlberger to Cohn, dated 7/13/71, 

15 

will be Plaintiffs’ Exhibit 137 for identification. 

16 

Letter, Perlberger to Lear, dated 8/6/71, 

17 

will be Plaintiffs* Exhibit 138 for identification. 

18 

Memorandum, Begelman to Rush, dated.11/8/71, 

19 

will be Plaintiffs' Exhibit 139 for identification. 

20 

SAMUEL C. COHN, having been first 

21 

duly sworn by the Notary Public, was examined and 

22 

testified as follows: 

23 

EXAMINATION BY MR. PEARSALL: 

24 

Q Nr. Cohn, will you please state your full 

25 

name for the re cord7 

- • 

— - — — 


; 

v 
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3 

4 

5 

6 

n 

( 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 


A Yes, sip. 

Q Up to ten or twelve thousand dollars of pre¬ 
produo t ion costs? 

- ' 

A On an off-the-record basis. 

Q Paragraph 16 says that the annual option 
date for pick-ups is April 1. 

Can you tell us what an option date for pick¬ 
ups is? 

A That means with respect to ordering programs for 

additional years, there is an April 1 outside option date.; 

. 

Could we recess? 

Q All right, fine. 

I 

(A recess was taken.) 

I 

Q I show you a document which has been marked 
Plaintiffs' Exhibit 8*1 for Identification, which purports 
to be a letter to you from Mr. Perlberger, and ask 
whether you can identify that. 

A Yes, sir. 

Q That is a letter you received from Mr. 
Parlberger? 

A Yes, sir. 

Q In which, among other things, Mr. Perlberger 
states that he is anxiously looking forward to receiving 
a memorandum from you outlining the matter in which you 
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have concluded various points under discussion; is that 
correct? 

A Yes, sir. 

I 

Q Now I show vou a document which has been 

! 

marked Plaintiffs’ Exhibit 87 for identification, which 
purports to be a letter from you to Mr. Perlberger dated 

' 

July 24, 1970 and ask whether you can identify that 
document. 

A Yes, sir. 

I 

Q Is that your response to Mr. Perlberger'e 
inquiry of July 20? 

A Yes, sir. 

i 

Q That we Just had reference to? 

A Yes, it is. 

t 

Q And this is your confirmation that you closed | 
the deal with CDS on the bcsir of your June 25, 1?70 


memo to Lear with two changes' 


A Yes, sir. 

Q Which you then proceed to exp-lain; is that 
correct? 

A That is correct. 

Q I show you a letter which purports to be to 
you from Sneldon Terry, which in Plaintiff's Exhibit 96 
for identification, and which is dated September 25, IS70, 


i 

I 
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UNITED STATE3 DISTRICT COURT 
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1 inadequate, he was having trouble — just kind of general, "I am 

2 having trouble making ends meet," and he wanted a black family 


3 and subsequent thereto CDS made an allocation for the black family. 

4 Mil. PEARSALL: Mr. Shelton, nay we have production of the 

5 January 1971 letter from Lear to Sipes? 

ft HU. SIIELT01I: I don't have it. 

7 HU. PEARSALL: Q Do you have a copy of it in your office? 

h A I remember it distinctly, and 1 will sec if T can 

•> find it for you. 

i<> Q I ;how you two documents that have been marked 

n Plaintiffs' Exhibits 94 and 87 for identification and ask whether 

12 or not you received copies of those documents. 

13 A Yes. 

m Q I show you a copy of Plaintiffs' Exhibit 2 for 

is identif:cation, wl ich is a couple of pares from Variety, Weekly 
ift Variety, of July 22, 1979, and ask you whether or not you read 
it that article concerning "All In Tie "nmily" at the t'.me it came 
ik out. 

I’ A I Jo, I don’t think I did. It must have been in Weekly 

20 Variety. 

21 Q It WA:.. 

22 A I don’t subscribe tc that. 

23 0 I show you a copy of I’lainti f*‘n' Ex.obit 18 for 

2 » identification an. ark w ether or not veu received that document? 

25 A Yes, I did. 

2ft Q On tb» first pa jo there is refei ’nee to the enclosure 

27 of a check for ST,969.11. Do you recall receiving tnat check? 

2 B A I personally wouldn't have received it ir. the mail. I 



* 
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conversation? 

A Ho. But the context of it was. "Don, will you please 
find out what i» going on and have somebody give us a full 
report and tell them to stop doing things that are stupid." 

And he said he would. And I think this bears it out. 

Q Any other matters discussed in that telephone conver- 
sat ion with Mr. Sipes? 

A I don't think so, not in that one. I think I made 
that call expressly for that purpose. 

Q Then you reported the results of that call to 
Mr. Yorkin? 

A Right. 

Q I show you a copy of Defendant's Exhibit A for 

Identification, a letter from Mr. Perlberger to Mr. Block dated 
June 18, 1971, and ask whether a copy of that came to your at¬ 
tention at or about the date of that letter. 

A Yes. 

Q I show you a copy of Plaintiffs' Exhibit 62 for 

Identification, a letter from Mrs. Nelson to Mr. Perlberger, 
dated June 16, 1971, with an enclosure, and ask Whether or not 
that came to your attention at or about the date of that letter. 

A Yes. 

Q I show you a copy of Plaintiffs' Exhibit 56 for Iden-j 

tifloation, a letter dated June 18, *71 from Mr. Perlberger to 
Mr. Mar and ask you whether or not a copy of that came to your 
attention at or about the tins of the date of that Letter. 

A Yes. 

Q Z show you a copy of Plaintiffs' Exhibit 135 for 
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and United Artist*. 

Q Or the relationship between Tandem and Speight with 
respect to the United Artists deal? 

A Yes. 

Q You did have correspondence with other people? 

A Yes. 

Q Who? 

A Malcolm Farrar-Brown, a solicitor in the firm of 
Richards, Butler & Co. in London, England. 

Q Who vas Mr. Farrar-Brown representing? 

A Tandem and United Artists. 

Q Who is Mr. Joe Adelnan? 

A He ..o an executive of the United Artists Corporation. 

Q Who t-as Mr. Rodier? 

A I b c pardon? 

Q R-o-d-i-e-r. 

A I don’t recall that name. Where did you get that name? 

Q I shea# you, Mr. Perlberger, a copy of Plaintiffs 1 
Exhibit 79 for Identifiestion and ask whether you can identify 
that letter. 


Yes. 

What ia that letter? 

A copy of a letter I wrote to Mr. Farrar-Brown, July 


10, 1970. 


Q In that letter thsre is in the first paragraph refer¬ 
ence to a letter dated March 11, 1970 from Joe Adelman to you — 
that would be, I guess, Farrar-Brownf isn't that correct? 

A Yes. 
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Q Do you have a copy of that letter? 

A It should be in ny office files. 

Q Can you tell me what the purpose of that letter was? 

A The purpose of the March 11, 1970? 

Q Yes. 

A Not other than what I read in this exhibit. 

Q Did It have to do with a description of the rights 

that United Artists wanted to obtain from Speight? 

A well, going by this first paragraph of this exhibit, 
it apparently contained the terms for the acquisition of tele¬ 
vision rights from Speight. Whether it also had something 
about rights I don't recall without looking into it. 

Q Did it have to do with the acquisition of such rights 
by United Artists? 

A No. 

Q Tako a look, for example, at the second paragraph of 

this letter and X ask you whether or not that refreshes your 

recollection. T t appears that there was a final sentence in 

a i 

that letter which says, "Consequently paragraphs numbered 1. 2, 

3 and 4 of the Joe Adelman letter should be ignored." 

A Yes. sir. 

Q Did part of the Adelman letter concern nhe acquisition 
of rights from Kr. Speight for motion picture theatrical rights? 

A Concluding from what you just read. I would say yes. 

Q At what point, using this March date that appears in 
Exhibit 79 to refresh your recollection, Mr. Perlb^rger, did 
Tandem eloee out its dealings with United Artists on the possi¬ 
bility of converting "All In The Family" for theatrical motion 
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A If I did, I forgot it. 1 didn't remembe^ that. Do 
you have such a letter? 

Q I show you Exhibit 84 for Identification, which pur¬ 
ports to be a letter from you to Mr. Cohen. Are you looking at 
a copy of it? 

* I 

MR. SHELTONi Yes, it is a copy. That is the copy that 
was produced by Mr. Cohen, I take it. 

MR. PEARSALLi Yes. 

Q I ask you whether or not thc»t is a copy of a letter 
that you wrote to Mr. Cohen. 

A Yes. 

Q Did your telephone conversation in mid-July precede 

or was it subsequent to the date of Exhibit 84, whirli i3 July 
20, 1970? 

A It ic quite iikrly that instead of the telephone 
conversation about the midile of July that this Letter was the 
communication that I had reference to. 

Q Are you fairly sure of that? 

A No, I am not perfectly sure. 

Q, Then the next communication with Mr. Coh>»n was hia 
response to your letter of July 20; isn't that corr »ct? 

A (Nc audible response.) 

Q I show you x cooy of is inti Ilfs * Exhibit 87 fox 

Identification. 

A ¥cs, tha' ir correct. 

Q Subsequer t to your receipt or the July 24 letter 


from Mr. Cohen .0 you, wnich you have luat identified, was • 
there arv fu^th- : cont act between y ;u an t Mr. Cohe^ with respect 
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i Tandem might have communicated to CBS would have come from 
| communications between Tandem and me. 

3 q Mill you disclose those communications? 

4 MR. SHELTON: No. 

r HR. PEARSALL: You object on the ground of privilege? 

6 MR. SHELTON: Yea. 

HR. PEARSALL: Q Have you seen any writing addressed to 
H CBS back at the tine contemporaneous with Exhibit 87 advising 
9 ! CBS that so far as Tandem was concerned there was no deal with 
)0 CBS on "All In The Family" as at that tire? 
n A Which was 87? Is that the one I just saw? 

, 2 MR. PARVLR: Yes. 

n THE WITNESS: I have seen no such writing. 

|4 MU. PEARSALL: 'J Did there come a time, Mr. rerlberger, 

is when you read in the trade press of the deal between CBS and 
ir, | Tandem in respect to "ftll In The Family"? 

17 A Not that I recall. 

1K Q I show you Exhibit 2 for identification and ask whether 

19 or not that refreshes your recollection as to seeing an article 
2 n in weekly Variety in which it was announced that a deal had been 
2 i arranged between CBS and Tandem with respect to "All In The Family’. " 
A I have no recollection as to whether or not I road 

23 this at or about the time it was published. 

,, Q At sone point, Mr. Perlberger, did you see comment in 

25 the press concerning the fact that CBS was planning ~o air "All 

2 r. In The Family" on its network? 

27 A I don't remember. 

2fl Q I show you Exhibits 00 and 85, Plaintiffs' Lxhibits 
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80 and 85 for identification. Exhibit 30 purports to bo a letter 
to Mr. Hayes dated July 10, 1970 with a copy to you, and Exhibit 

85 purports to bo a letter from Mr. Lear to you. 

“ 

I ask you whether or not you can identify those 
documents as being letters copies of which or the originals of 
which you received? 

A No. 35 appears to be a letter the original of which 

^ toceivedj No. 30 wasn’t addressed to i\e. X didn't receive the 
original of ho. 80. 

0 Did you receive a copy of it? 

A Yes. 

Q In Exhibit 8C Mr. Lear points out that -eryi, I take 
it that is a reference to beryl Vortue, asks for more details 
about Tandem’s deal with CDS, and in Exhibit 85, Mr. Lear's letter 
to you he points out that beryl asks again in her letter tc you 
for specific details of the CDS deal. Do you see that? 

A Ye3. 

Q Do you recall whether or not specific uetail 3 or 
indeed any details of the CbS deal were provided to Mis 3 Virtue? , 

A To the best of my recollection and knowledge, such 
details wore not furnished to Mrs. Vertue. 

Q Did you become aware, Mr. Porlberger, at any time 

commencing after November or December 1970 of activity on the part 
of CMA to secure additional foreign syndication areas in which 
Tandem would have the right to syndicate and distribute "All In 


2r. 


27 


2H 


The Family"? 

A Yes. 

Q llow did you become aware of that activit/? 


i 


i 
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BY MR. PEARSALL: 


I 

Q I have given to you, Mr. Perry, Plaintiffs' 
Exhibits 56 and 57 for Identification; and at the sane 
time I would like to hand you some handwritten notes 
which are Plaintiffs' Exhibits 58 for Identification, and j 
also a memorandum from you to Mr. Daly, which la 
Plaintiffs' exhibit 59 for identiflcatlon, that memorandum 
being dated July 1, 1971. 

We can look at these things together, because 
I believe tb?y constitute a sequence. 

Let us start first with Plaintiffs’ Exhibit 
5^, which Is the letter to Mr. Lear from Mr. Perlberger. 


Yes. 


Q You will see that the copy we a;*e looking at 
appears to be the Sam Cohn copy, the copy that went to 
Sam Cohn -- there lo a check mark next to his name. 


A Right. 

Q Can you tell ua how you got this? 

A To the best of my rcoollection, I believe that 
this letter was given to certain C3S personnel at a 
meeting trying to ultimately disoose of the open 
problem*;. I don't recall on what date, though. 

Q I think I am going to be able to tell you. 


25 


A 


Ail right; perhaps you may. 






758a 





t Wellman Deposition 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 


759 a 


VIACOM INTERNATIONAL, INC., : 

©t al.. 

Plaintiffs, 
-against- 

TANDEM PRODUCTIONS, INC., 

Defendant. 


73 Civ. 29*1 
(M.I.G.) 


Deposition of ELIZABETH WELLMAN, taken 
by the Plaintiffs, pursuant to Notice and 
adjournment, on Monday, July 16, 1973, at the 
offices of Columbia Broadcasting System, Inc., 
Law Department, 36th Floor, 51 West 52nd Street, 
New York, New York, at 10:50 o'clock in the 
forenoon, before Walter Shapiro, Certified 
Shorthand Reporter and a Notary Publio within 
and for the State of New York. 

• • • 


DOYLE REPORTING. iNC. 

CERTIFIED STENOTYPE REPORTERS 
02 Nassau Strcct 
NSW YORK. N. Y. loose 


Tclspmons BARCLAY 7-6441 





Wellman Deposition 760 a 

i 2 


ear-ances: 

HUGHES HUBPARD l FEED, ESQS. 

Attorneys for Plaintiffs 
One Wall Street 
Hew York, New York 

By: OTIS PRATT PEARSALL, ESQ. 

-and- 

ALLAN J. KASEN, ESQ., 

of Counsel 


CRAVATH, SWAINE & MOCRE, ESQS. 

Attorneys for Columbia Broadcasting System 
One Chase Manhattan Plaza 
New York, New York 

By: JAMES F. GLEASON, JR., ESQ. 

-and- 

STEVEN EDWARDS, ESQ., 

of Counsel 


SILVERSTONE & ROSENTHAL, ESQS. 

Attorneys for Defendant 
250 West 57th Street 
Hew York, New York 


By: MORTIMER S. ROSENTHAL, ESQ., 

of Counsel 

-and- 


SHEA QOUI.D CLIMENKO & KRAMER, ESQS. 
330 Madison Avenue 

New York, New York 


By: JOSEPH FERRARO, ESQ. 

-and- 

JOEL I. PAPERNIK, ESQ., 

of Counsel 


23 

24 


• * * 


2S 


















762 a 

BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 9] 

Q Mr. Block, by whom are you employed? 

A Viacom International. 

Q What Is Viacom International? 

A Viacom International Is a company that Is primarily 
engaged In two activities: one, the management of cable 
television systems, which I have nothing to do with, 
and, secondly, Viacom Enterprises, which Is primarily a 
distribution company, a company engaged in the business 
of distributing television programs. That is the area 
In which I operate. 

q Is Viacom Enterprises a different corporation 
from Viacom International, Inc.? 

A I believe it is a division. I don't think it is a 


separate corporation. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 10] 

Q What is your position with Viacom 
International? 

A I am President of Viacom Enterprises. 

Q Viacom Enterprises? 

A That is correct. 

Q How long have you held that position? 

A Since February 1972. 

Q Were you employed by Viacom International and 
Viacom Enterprises prior to that time? 

A Yes, sir. 

Q What was your position prior to that time? 

A Vice President and General Manager of Viacom 
Enterprises. 

Q How long had you held that position? 

A Since, I believe it was, March 1971. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 11] 

Q When did Viacom commence business operations? 

HR. PEARSALL: As a corporation now? 

Q Ac a separate corporation. 

MR. FEARS ALL: As a corporation, ar. opposed 
to a division, or an operating group of CBS? Is 
that your point? 

l’ou realise, of course — 

Q When did it commence operation separate 

from CBS? 

A June 1971. 

Q 13y whom were you employed prior to March of 
1971? . • - 

MR. PEARSALL: Prior to June or March? 

MR. FERRARO: March. I thinlc he said he 

was employed by Viacom the beginning of March. 

Q la that correct? 

A That is correct, by Viacom and its predecessor 
company, CBS Enterprises. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 


[EBT p 


Q t.'iv.h Ch3 Enterprises? 

A What w&c c '' Enterprise;;? 

Q Yes. 


A It was a nubnid ’.ary — I believe it was n, 
subsidiary company within the Columbia broadcasting System 
It war a company ;vlr.;rl?y engaged lu the distribution r-f j 

television programs, engaged in the exploitation of 
ancillary rights. 

Q You mean, ancillary rights for television 


programs? 

A Right. 


Q When you refer to ancillary rights of 
television programs, v;hat do you mean by that? 

A I mean primarily the domestic rerun distribution 
of programs after their network run is completed, the 
foreign sale of such programs, normally contemporary with 
network broadcast, and from time to time various rights 
such as we call merchandising and licensing rights. 


. Ill 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p, 644) 

[EBT p. 12] 

Q How long were you employed by CBS Enterprises? 

A If memory serves me, I began my employ in April of 
1957. 

Q That was with CBS Enterprises? 

A It was operating at that time under a different 
name, but it was essentially the same group, 

Q During the year 197-, what were your duties 
at CBS Enterprises? 

A I was Vice President, International Sales, for 
CBS Enterprises. 

Q And as Vice President of International Sales, 
what did your Job consist of? 

' A Mine was the management responsibility for the 
profitable exploitation of the distribution rights that 
we had in markets outside of the United States. 

Q When you were employed by Viacom as Vice 
President and General Manager in 1971, what were your 
duties in that Job? 

i 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 13] 

A They included — 

MR. PEARSALL: May I hear the question, 

please? 

(The reporter read the pending question.) 

MR. PEARSALL: Thi3 was after March of 1971? 

MR. PERRARO: After March of 1971. 

A My responsibilities, the primary responsibility was 

for the ^lsfrrtfbiton of programs, domestic and 
international, and the merchandising and licensing 
exploitation of such rights as we might have had. 

* * * * 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

tEBT p 

to 

Q You say that you had management responsibility 
for the distribution of domestic and foreign programs or 
programs for domestic and foreign exhibition; is that 
correct? 

A Well, mine wa3 a management responsibility for the 
activities of CBS Enterprises at the time, or Viacom 
Enterprises at the time. Our business was the business 
of distributing television programs in the United States, 
outside the United States. Our business was the exploita¬ 
tion of ancillary rights, merchandising, licensing and 
all of those activities, the administration, sales, fell 
under my responsibility. 

Q What are your duties now as president of 

Viacom Enterprises? 

A Essentially the same as my duties when I was vice 
president and general manager, with the exception that 
we have broadened none of our activities which now include 


* * * * 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 94] 

aort of • direct arrangement. I don't believe that — 

I don't *e<.all Mr. Sipes making a specific suggeetion as 
to what we should do. But he certainly did suggest 
that I get together with the Tandem people to see if we 
wouldn't work something out. He was playing the role of 
a marriage broker, trying to get us together. 

Q Who initiated the meeting that took plaoe 
around the end of July in California between you and Mr. 

Torkin and the other people you have mentioned? 

A My best recollection is that I asked Irv Wilson 
fco set it up with Bud Yorkin, and I believe I simultan¬ 
eously called Bill Hayes; but I'm not certain. 

Q At this meeting that you had in California, 
was there any discussion about making a direct agreement 
between Tandem and Viacom? 

A Yes. 


R 


V, 



i 


770 a 


BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 95] 


Q Do you recall what was said about that? 

A Plrst of all, there was some discussion about what 
their position was with respect to the rights, and what 

» 

•our position was. We all agreed that we should try and 
: go forward to see If, without prejudicing our respective 
^positions, we might be able to find some basis for 
|getting together. 

i 

The subject of discussion was international 

I 

t 

distribution. 

Q Did you make any kind of proposal to the 
people from Tandem with respect to what kind of a 
direct deal you were willing to make? 

MR. PEARSALL: At that meeting? 

Q At that meeting, yes. 

A We discussed a number of business problems, but we 
left the meeting with the idea that I would get back, 
or our company would get back to them with a proposal. 

So I did not make a proposal at the meeting. 


But there were various business items that were discussed 



i 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 95] 

Q Do you recall whether there was any discussion 
at that meeting about what had been the CBS Enterprises 
standard distribution agreement. 

MR. PEARSALL: Are you talking about the 
document enclosed with Exhibit J? 

MR. FERRARO: Right. 

MR. PEARSALL: Do you know the document to 
which counsel refers? 

Q I hand you a copy of Exhibit J with the 
document attached. 

A I don't recall a specific discussion about the 
document. I do recall, for example, a discussion as to 
what our standard fees were for international 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 112] 

t 

• i 

indicated an interest in the major markets, as I told 
you, that it would be impractical to make this an 
across-the-board item. And that was the -— and the 
operative phrase was, you know, "whenever practicable." 

This was not, however, something that we 
ever really agreed to. I believe that Mr. Irwin was 
laying out here something that we might have agreed to 
had we ever concluded an arrangement. But I am not 
aware of the fact that we ever got there. 

And so we continued to operate in the j 

absence of any arrangement with us along tne lines 
that we had operated in the past. 

Q Did there ever come a time when Mr. Irwin 
told you that his negotiations with Tandem had broken 
down and that Viacom and Tandem could not reach a 
direct agreement? 

A I believe by — I recall that by December 1971 
we had never really been able to conclude any arrange¬ 
ments, and we simply continued to go forward. We were 
distributing the program internationally. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

fEBT p 


Q My question is: Did Mr. Irwin ever tell 
you that negotiations had broken off? 

A I don't recall Mr. Irwin specifically saying that 
negotiations had broken off. But I do recall that we 

j .... 

« 

had come to an impasse on a number of key items. 

Q Did Mr. Irwin tell you that you had come to 

an impasse? 

A I don't recall whether he told me that we had come 

0 

to an impasse. 

Q But you were not negotiating with Tandem 
yourself, were you? 

A There was a great deal of confusion at the time. 
Everybody was talking to everybody. I had a number 
of conversations through all of the months with Mr. 
Perlberger. I believe there were conversations from 
time to time with Mr. Yorkin. We had conversations 
with Mr. Hayes. It was very difficult to determine 
sometimes whom you were dealing with at Tandem. 


* * * * 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 118] 

Q Do you recall whether anyone in your organiza¬ 
tion advised you that Tandem had requested a statement 
of all gross receipts in connection with "All in the 
Family" at or around this time? 

MR. PEARSALL: What time? 

MR. FERRARO: February 18, 1972. 

A Mr. Ferraro, we had an ongoing dialogue with 
Tandem with respect to information that they requested, 
and I believe you will find a series of letters going 
back and forth wherein they would ask, as time went on, 
for more detailed information. We began providing 
more detailed information, far more than we provide to 
other people, in an attempt to accommodate them. But 
it is difficult for me to pick out one particular 
piece of paper end know whether or not we responded — one 
particular letter — and know whether we responded 
specifically to that letter. 

Q Did you, yourself, take part in this, what 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 119] 

you referred to as an ongoing dialogue with Tandem? 

A I was involved in a number of discussions with 
respect to the information that they were requesting, 
yes. 

Q With whom did you have these discussions? 

A You mean within or without? 

Q First start with within Viacom. 

A I had it with our financial people, Fred Gilson, 
and our Business Affairs Department. 

* * * * 

Q When did these conversations that you had 
with people within Viacom with respect to information 
that was being requested by Tandem start, if you can 
recall? 

A They started as early as, oh, in the summer of — 

t 

summer-fall 1971. We had some initially, and I think 
we discussed, earlier in this deposition, requests for 
information which had come in from Tandem, initially 
from l*jd Ycrkin. So I don’t know exactly what you are 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 120] 

referring to. 

Q I hand you a letter that has been marked 
Exhibit 0 and ask you whether you recall whether you 
saw it or a copy of that around March 10, 1972, its 
date? 

A I don't specifically recall this letter, but I 
can identify it as a document that is typical of the 
kind of information -- a document containing informa¬ 
tion that we were supplying to Tandem in accordance 
with various requests that were made. 

You will notice, for example, in the last 
paragraph, per the request for notice when appropriate 
when there was an opportunity to give such,that we 
talked about the fact that there were pending sales 

fj/it// 

in Thailand and Sweden. It is, you know, one of such 

J 

many attempts to satisfy the information requirements 
that were being made to us. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 121] 

Q I call your attention, Mr. Block, to the 
fourth paragraph of this letter, which says, »m 
accordance with our agreement, we will furnish you with 
statements and payments within 60 days after the end of 
each calendar quarter.” 

Do you know what agreement Mr. Irwin is 
referring to there? 


Q Prior to December of 1971 , had you been 
accounting to CBS— 

A Yes, sir. 

Q — for ”A11 in the Family" sales? 

A Yes, sir. 

Q Specifically, what kinds of information had 
you been giving to CBS about sales of "All in the 
Family"? 


* 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 122] 


A I would suggest that there are better — there are 
people more qualified to comment on precisely the kind 
of information. 

MR. PEARSALL: Tell him whatever you know. 

A It would be cash receipts. 

MR. PEARSALL: Do you know? Either you 
know or you do not know. 

★ * * * 

[EBT p. 123] 


A I had never seen a reporting on "All in the 
Family" to CBS, so I cannot comment on that. 

Q Do you know whether any reportings were 

made? 

A To the best of my knowledge, reportings were made. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 123] 

Q You mentioned before a working understanding 
with respect to providing information to Viacom. Is 
tiat understanding, so far as you know, contained in any 
writing anywhere? 

A I believe that we incorporated — I don't recall 
a specific document outlining a procedure. I don't 
believe there is such a document. But I believe by 
common practice and by virtue of prior discussions, 
one was arrived at. I know that there were discussions 
that took place as to how we would report. I can 
remember specific discussions with Mr. Perlberger where 
he thought that the reportings that we were making were 
not as complete as he might like them, and I can recall 
that we, on successive occasions, tried to give him more 

t 

i 

complete reports, reports that would be more acceptable 
to him. 


* * * * 


i 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 127] 

Q Now I show you a document marked Exhibit S 
for identification, dated April 17, 1972, and ask you 
if you recognize that as a copy of a letter that you 
sent to Mr. Perlberger? 

A I recall sending this letter. 

Q The letter refers to a meeting that you had 
with Mr. Perlberger. 

A Yes. 

* * * * 

[EOT p. 128] 

Q Did you, at this meeting, have any dis¬ 
cussions with respect to "All in the Family"? 

A Yes, we did. 

Q What was said about "All in the Family" at 
this meeting? 

A We were talking about the detail of reporting, 

and trying to compare the information that we were 
attempting to provide to Tandem as against the detail 
of other information that might be forthcoming from 
other distributors. And if memory serves me, Mr. 

Perlberger pulled out an example of the kind of record 
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BLOCK DEPOSITION 


(Admitted in Evidence, Trial Transcript p. 644 ) 


[EBT p. 129] 


that he was getting from aomeone else on another 
subject. That was essentially what we got into with 
respect to "All in the Family." 

* * * ★ 


t 


Q I hand you a copy of a letter dated July 12, 
1972, marked Exhibit V for identification, and ask you 
if you recall writing that letter to Mr. Perlberger? 

A Yes, i recall writing this letter. 

Q in the first paragraph of this letter you 
say that you are going on record in replying to Mr. 
Perlberger's statement that Tandem is "going to cease 
furnishing additional episodes or tapes for distribution 


ft 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 130] 


by Viacom." 

Is that statement that you are replying to 
the one which is contained in this June 30, 1972 
letter that ha3 previously been marked Exhibit U? 

A Yes. 


* * * * 


Q In your discussions with people from Tandem 
with respect to or looking toward a direct deal between 
Viacom and Tandem, did the subject of domestic 
syndication rights come up? 

A At what point? 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 131] 

Q in your original discussions with Tandem 

and in Mr, Irwin's discussions with Tandem pursuant to 
which drafts were prepared and exchanged, were those 
discussions limited to foreign syndication rights? 

A You are talking about conversations and drafts 
in 1971 ? 

Q Right. 

A We were only talking about international distri¬ 
bution, 

* * * * 

[EBT p. 155] 

Q Exhibit DD for identification is a Xerox 
copy of a document which says at the top, "Follow-up - 
February 9 re: 'All in the Family,' domestic 
syndication rights," 

Have you ever seen that document before, 

Mr. Block? 

A Yes, I have seen this document, 

Q Do you know who prepared it? 

A I believe it was prepared by Art Zeiger. 


r 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 156] 

Q Tne second paragraph of this document says: 

"since Tandem has made a deal with Viacom for only 
foreign rights" — then it goes on with respect to 
domestic rights. 

Do you know what deal he is referring to? 

A It is talking about the accounting arrangements, 
the fact that we were talking about — I believe it is 
Just the accounting arrangements that we had made 
between — that we had discussed with Tandem. 

I think that the documents that you show me 
here, this of Irwin's of December 17, mine to hiir. of 
January 4, this other item.is — 

Q When you say "other item," you are 
referring to DD? 

A DD, all symptomatic of the confusion that existed 
with respect to what was going on, because it became 
apparent that neither CDS nor Tandem had been telling 
Viacom all that was going on. We found ourselves 
pretty much operating in the dark. 
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BLOCK DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 644) 

[EBT p. 156] 


Q Did Viacom ever make a proposal to Tandem 
with respect to the domestic syndication rights to "All 
in the Family"? 

A I had a meeting with Mr. Hayes in, I believe, 
September of 1972 where I made a suggestion to him 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p.627) 

[EBT p.4] 


Q Mr. Lea:*, would you state your full name? 

A Norman M., Milton, Lear. 

Q Where do you reside, Mr. Lear? 

A 255 Chadboume Avenue, Los Angeles 90049. 

Q Mr. Lear, do you have any connection with Tandem 
Productions, Inc.? 

A I am a partner and executive vice president. 

Q Tandem Productions is a corporation? isn't that cor¬ 
rect? 


A Yes. 


Q So when you say you are a partner, does that mean tha* 
you are a 50 percent stockholder with sanebody else? 

A Bud Yorkin and I own Tandem Productions. 

Q 50-50? 

A Right. 


* 


* 


* 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.5] 

Q When was Tandem Productions organized, approxi¬ 
mate ly? 

A I believe it was 1960, 

Q Have you been executive vice president of Tandem 
throughout the entire period since then? 

A No. At one time I was vice president, then I swung 
all the way to executive vice president. 

Q Who is the president? 

A The president was — Who is the president? 

Q Today, yes. 

A Jerry Perenchio. 

Q How long has he been president? 

• « 

A For some seven months. 

Q. Who was president before that? 

A Bud Yorkin. 

Q For how long was Mr. Yorkin president? 

A For all the years between Mr. Perenchio's installation 
and the beginning of the company. 


/ 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT, p. 5] 

Q‘ Mr. Yorkin 's full name ia what? 

A Alan Bud Yorkin. 

Q When did the switch in your position from vice presi¬ 
dent to executive vice president occur* if you can recall? 

A At the time that Mr. Perenchio joined our firm. 

Q What is Mr. Yorkin'a position with Tandem now, if any^ 

A I believe he is also executive vice president. He maj| 

also be Chairman of the Board. I don’t know. 

Q You are a director, I take it, Mr. Lear? 

* A * * 

[EBT p.6] 

• » 

A Yes. 

Q And so is Mr. Yorkin? 

A Yes. 

Q Who are the other directors?. 

A Ilr. Perenchio vias a director, I believe — He is 
not. I am afraid I don't know who all the directors are. 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.6] 

\ 

Q Who are the other officers of Tandem at the present 

t 

time ? 

A I believe Mr. Kayes is secretary-treasurer. That is 

u. William Hayes. I have covered two vice presidents. 

Q You have covered the president and two executive 
vic.e presidents. 

A I don't know if there are any more officers. 

Q, How long has Mr. Hayes been secretary-treasurer of 
the corporation? 

A For, I believe — He has a comj>any called 
Executive Business Management. They have been handling the 

>. business affairs of Tandem and I think it has been about six 
years. 

Q The Executive Business Management Company has been 

handling the business side of Tandem for six years? 

i 

A That's right. 

Q And at the same time has Mr. Hayes held the position 

f 

4 

5 of secretary-treasurer during thi3 six-year period? 

i 

A To the best of my knowledge. Mr. Harold Berkowitz, 

I think, is also a director of the company and a member of this 
law firm. 

I 

* * * * 
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LEAR DEPOSITION 


(Admitted in Evidence, Trial Transcript p. 627) 


[EBT p.48] 


Q Did Tandem enter into an agreement with ADC for the 
Americanized version of "Till Death Us Do Part"? 


A Yes. 


Q Was that a development agreement of some kind whereby 
ABC would finance the development of the script and the pilot 
and this kind of thing? 

A I don’t recall the exact nature of the agreement. 

Lut it resulted in a pilot. 


it it it it 


Q Can you tell us approximately when that 


agreement 


was entered into? 


A Well, approximately — j can't. Sometimes agree- 
mento are signed after the fact, even after the pilot. I don't 
know when that agreement was made. 


* * * * 


>- 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

(EBT p.71] 

MR. PEARSALL: Q, Mr. Lear# you indicated that you discussed 
with Mr. Yorkin before he went to New York the possibility of 
making a contact with CBS. Do you recall that testimony? 

A Yes. 

Q What were the facts that led to your discussion with 
Mr. Yorkin as to taking that course of action? 

A He was going to New York and we were talking about 
what business could be conducted while he was there. 

Q Why did you suddenly decide to approach another net¬ 

work? You were in the midst of talking to United Artists, weren*t 
you, about a theatrical presentation of this? 

A Because it always — Because it had been considered 
from the beginning as a television series and it was in a whole 
new management at CBS with whom this could be discussed that 
obviously had never heard of it or seen it. 

Q To your knowledge did Mr. Cohen go over to CBS and 
participate with Mr. Dann in the screening, the initial screening, 
of this show at CBS? 

A I don't know if he was there or not. 

Q Did he make a report to you concerning the screenings 
of the tape at CBS? 

A , Yes. 

Q Did 1/3 make the report directly to you, or who did he 

* * * * 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.72] 

make It to? 

A He made it to me or to Bud, or to both. 

Q What did he cay? 

A Simply that it had been seen on every floor and every¬ 
body was excited about it and they wanted to talk to me about 
doing a series or doing another pilot. 

* * * * 

Q Did he report to you that CBS was interested and 
wanted to talk to him? 

A Yes. 

Q And did he do that report in writing or was that oral 
on the telephone? 

A As I recall, it was on the phone. 

Q What was your response, if you recall, to Mr. Cohen? 

Did you ask him to take any action? 

* * * * 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.73] 


A My response was "Swell." 

Q Did you ask him to take any action? 

A I don't believe so. I don't know whether it was in 

the same call or some calls later. I really don't remember how 
I learned. But I knew that the new president. Bob Wood, was goii}g 
to be here in California and the head of the Program Practices 
Department, William Tankersley, and they wished to sit with me 
and discuss the possibility of doing the show. 

* * * * 


[EBT p.76] 

Q is the first contact that you personally had with 
CBS executives in connection with "All In The Family" the meeting 
that you have had reference to here with Wood and Tankersley? 

A Yes. 

Q Prior to that meeting had there been any other 
meeting by anybody on behalf of Tandem with anybody on behalf of 
CBS, other than the meeting you have adverted to earlier by 
Yorkin with Dann in connection with "All In The Family"? 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p•76] 


A * Well, following the screenings In New York It's pos¬ 
sible that Sam Cohen had talked with Dann, Wood, Silverman, any 
combination of that group. And it is likely that he did. And 
out of that I mean that is how I learned that they wished 

to meet. 

Q Where did the meeting occur? 

A In Perry Lafferty's office here at CBS. 

Q Who is Perry Lafferty? 

A He is the California vice president in charge of 
Programming. 

Q Who was present? 

A Mr. Lafferty, Mr. wood, Mr. Tankersley and myself. 

Q What is your recollection of the conversation that 
occurred at that meeting? 

A Mr. Tankers ley and Mr. Wood were, I believe, trying 
to feel me out in terms of how it would be to work with me in 
the future from a creative standpoint. They knew that the series 
could be controversial, v/as different, and I think they were 
trying to ascertain for their own benefit what kind of reasonable 


* * * * 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

(EBT p.77] 


or unreasonable Individual they might be dealing with. And so 
we talked philosophically# In quotes# how I would approach the 
series and how we would approach a relationship together if they 
went with the series. Also discussed was as to whether we should 
do another pilot. And I refused to do another pilot. Either we 
were going to go on the air this time or not. 

* * * * 

Q At that meeting with Mr. Wood did he indicate to you 
that he had seen the pilot? 

A Yes. 

Q Did he indicate to you that he was enthusiastic about 

it? 

A Yes# he did. 

Q Did he indicate to you that he had reached a tentative 
decision to buy the program? 

A No. That is why we were discussing the possibility 

of a pilot. 

Q Did he indicate to you that he was interested in the 
program as a possible raidseasan replacement for January 1971? 


* * 


* 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.7P] 

A Not at that meeting. 

Q Was it agreed at that meeting that you and he would 
get your respective business people together to make a deal? 

A I don't think that we reached that agreement at that 
meeting. I recall having made it clear that I would not do 
another pilot. I recall Mr. Lafferty feeling it would be foolish 
to do another pilot and so advising Mr. Wood. And, as I recall, 
that meeting ended with their thinking about it. 

Q Was it agreed at that meeting that you would have 
further meetings with the Tankers ley outfit? What was 
Tankersley's job? 

A He was the vice president in charge of Program 
Practices. 

• % 

Q Was it concluded at that meeting that you would have a 
further meeting with the Program Practices people in an attempt 
to see whether or not guidelines could be worked out? 

A No. I think that meeting satisfied everyone artd we 
adjourned that meeting with their taking into consideration 
whether they would actually go forward and order 13 programs or 
not. 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p.78] 


Q The ordering of 13 programs would have reference to 
half a season? 

A Yes. 

Q Which would tie into the idea of a nidseason replace¬ 
ment; isn't that correct? 

A I said "Yes" too quickly, it could also have refer¬ 
ence to the start of a season, because at the beginning of a new 
series without an important star there is seldom more than 13 

♦ it if it 

[EBT p.79] 


episodes ordered. 

Q What discussions were there with respect to such 
ty matters as numbers of episodes — 

A No discussions. 

Q — and framework of a possible deal? 

A No discussion. 

Q Thirteen episodes were mentioned specifically? 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 79] 

A * No, they weren't. Thirteen is a figure I know. And 
we were not talking about a pilot because I didn't want to make 
^ another pilot. We had to be talking about whatever minimal 
order they would give. We didn't discuss numbers. 

Q How was it left at the end of that meeting as to what 

r 

Tandem was going to do, what CBS was going to do? 

A CBS was going to think about whether they wanted to 
do the series. 

Q Was there anything left to think about on your end of 
the transaction at that point? 

A No. 


* * * * 

[EBT p. 83] 

A That is quite possibly the way I heard it. But I 

f 

don't specifically recollect. 

Q Mr. Lear, I show you two documents that have been 
marked Plaintiffs' Exhibits 89 and 91 for Identification. The 
first is a letter from Mr. Downer to you dateu August 17, 1970, 
and the second is a letter from you to Mr. Downer dated Septembe^ 
15, 1970. Would you take a look at those two documents and tell 
me whether or not you can identify Exhibit 89 as a letter you 

! I 

received from Mr. Downer and Exhibit 91 is a letter you wrote to 


Mr, Downar 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 62/) 

(EBT p. 83] 


A • Yes, I recognize that. 

Q Now looking at Exhibit 89 for Identification, there 
is reference in there, is there not, to a meeting in Perry's 
office on May 8 which had to do with certain specific program 
practices; is that correct? 

A Yes. 

Q Do you recall having a meeting with Mr. Downer in 
Mr. Lafferty's office? 

A I don't recall the specific meeting. There were a 
great many such meetings, I gather, by this time. 

Q That would be May 8, 1970; isn't that correct? 

A Yes. 

0. With reference to your letter to Mr. Downer of 

September 15, in the bottom paragraph of that letter, indeed the) 

last line of that letter, there is a reference to a May 5 meeting. 

Do you see that? 

A Yes. 

Q And it talks about deletions agreed upon at a May 5 

meeting. 

A Right. 


i 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 84] 

Q Do you recall having had a meeting with Mr. Downer in 
which deletions were agreed upon? 

A No, I don't. 

Q Mr. Downer was not present, was he, at the Mood 
meeting that you described a little bit earlier? 

A He could have been, but it isn't my recollection that 
ho was. 

Q This is more likely a meeting that would have taken 
place subsequent to your meeting with Wood? 

A Yes. 

Q I really show these to you in an attempt here to do 

what we can to refresh your recollection as to the time frame. 

And I take it it would be your recollection now, as refreshed by 
those documents, that the meeting with Mr. Wood must have oc¬ 
curred some time, how much time we don't know, but some time be¬ 
fore May 5? 

A Yes. 

Q Were any notes made with respect to these deletions 

which were agreed upon at the May 5 meeting? In other words, 
was this deletion process that you refer to here in your letter, 
which is Exhibit 91 for Identification, recorded in writing in 

* * * * 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 89] 

Q Well now, Hr. Lear, before lunch at some point you 
indicated that following the meeting that you had with Mr. Wood, 
which by reference to a document wc were able to place as having 
recurred prior to flay 5th, 1970, you learned possibly through Mr. 
Cohen or possibly otherwise that CBS was ready to sit down and 
negotiate a deal. Do you recall that? 

A Yes. 

Q Now, do you recall approximately when that would have 

been in relation to the Wood meeting in terms of weeks following 
or days following? 

A I don't, except that I think it was shortly thereafter. 

* * * * 


[EBT p. 91] 

U As tiie negotiations progressed did Mr. Cohen make 

any reports of his contact with CBS either to you directly or to 
Mr. Yorkin directly, to the best of your recollection? 

A To the beat of my recollection, it was directly. 

Q Did you hear of reports which he made to anyone else? 

A Yes. 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 91] 


Q How did you hear of those reports? 

A Probably Bill Hayes would talk about how they were 

coming, 

Q What is your recollection of what you were told in 

this period immediately following the initiation of these business 
negotiations? 

A I don't remember anything beyond a couple of meetings, 
which probably took place at the conclusion of negotiations, or 
towards the conclusion. I don't really remember any early back- 
and-forth talk about this or that. But towards the end of 
negotiations I recall a couple of meetings where terms were 
discussed. 

* ★ * * 

[EBT p. 96] 

MR. PEARSALLJ Q At the time, Mr. Lear, that these 
negotiations with CBS commenced did you have any information that 
CBS was interested in the possibility of putting "All In The 
Family" on the air in January 1971 as a mid-season replacement? 

A Yes, I think that was discussed. 

Q When was that discussed? 


t 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 96] 

A It would have been after — between — No. It 
would have been after whatever meeting took place following that 
mco!. .ig in the May 5th area that culminated in an agreement to 
go ahead. 

0 Do you recall whether Mr. Cohen advised you that CBS 
was anxious to get down to negotiations and to complete them as 
as quickly as possible in light of their desire or their possible 
desire to put the show on the air as a mid-season replacement in 
January 1971? 

A I seem to recall something of that nature. 

U Do you recall any particular'targets or goals or 
specifics which were given to Mr. Cohen as things to be achieved 
in the negotiation with CBS? 

At the outset of any talks he had with CBS? 

Yes. 

I don't recall. 

Or as they progressed? 

I personally don't recall any. 

Do you recall whether Mr. Hayes or anybody else gave 
him guidelines of this kind? 


A 

Q 

A 

Q 

A 

0 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 97] 

A Whether he was given guidelines or reported back as 
to what he thought the deal might be and then was instructed to 
better this or try to achieve that, I don't know. 

Q Do you know whether or not he was using the agreement 
with ABC as the model for his negotiation with CBS? 

I 

A I have no knowledge of that at all. 

Q Do you know whether Hayes or anyone else, including 

yourself, instructed to Cohen to seek any particular changes 
from the ABC deal? 

A I don't . 


* * * * 

[EBT p. 99] 

Q Now, do you recall coming to. New York toward the end 
of June 1970 either with Mr. Hayes or maybe you net Mr. Hayes in 
New York, but anyway coning together with Mr. Hayes to Hew York . 
for negotiation with CBS on this "All In The Family" matter? 

A I do recall being in New York. Whether I specifically 
was there for that purpose or not I don't remember. But I remember 
being involved in a small way with them. I think I was there for 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 


[EBT p. 100] 


a number of purposes related to this, some that had to do with 
content. 

Q Wo will get into all of that, but I am just trying 
to fix the approximate tine. Do you recall that it was approxi** 
mately toward the end of June 1970? 

A I accept your date. 

Q We have some documents that we can look at as we go 
along which I think will help you on the date. 

Can you tell U3 the circumstances, factual circum¬ 
stances which brought Mr. Hayes to New York for that negotiation? 
How did it come about? 

A I don't exactly know how it came about. I.assume he 
was there in the final stages of this negotiation to being about 
the end of the negotiation and the contract. I had relatively 
little to do with any of that. 
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LEAR DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 102] 

0 Now, did you engage while you were in Hew York on 
matters relating to "All in The Family"? 

A Yes. 

Q I think you indicated in your previous testimony that 
you were in Hew York on a number of different matters connected 
vith "All in The Family." Can you tell us what they were? 

MR. SHELTON: I object to that. I don't think he said he 

was in New York on a number of different matters connected with 
"All In The Family." 

MR. PEARSALL: All right, our recollections are different. 
THE WITNESS: In any event, I discussed the content with 

hob Wood and with Richard Jenks. That was a good part of my 
"All In The Family" discussions while I was in New York. I 
think I remember correctly that the reason it took place at this 
time was this preview of "Cold Turkey." 

MR. PEARSALL: Q Do you recall whether Mr. Hayes had a 
meeting while he was in New York with Mr. Cohen and Mr. Sipes at 

|CBS and perhaps with others, too, at CBS on or about June 24th, 
1970? 


* 
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LEAP DEPOSITION 

(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 103] 

A Again, I can't fix dates. I will accept that date. 

And I do know that he was there and discussing "All In The Family* 
with Don Sipes. What part Cohen played in that, I know he played 
a part. I don't know in what meetings. I was not a part of 
those meetings. 

I think at one meeting I just stuck my head in to say 
hello to everybody but I don't remember being in any substantial 
part of any negotiating meeting on that trip or any other trip. 

Q Now, following that meeting, not necessarily 
immediately following, or at some point in the next couple of 
days did you happen to be with Mr. Sipes and Mr. Cohen and 
perhaps Mr. Hayes in the Ground Floor Cafe which is a cafe, as I 
understand it, in the CBS Building? 

A Yes. 

U Do you recall what the circumstances which brought 

you all together in the Ground Floor Cafe were? 

A As I recall, they had concluded or abcut concluded 
negotiations for the making of 13 episodes and there was something 
left to discuss or something they wanted to know from me or some 
reaction that I would have to something, and that's why we were 
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talking. And to say congratulations to each other for making a 
deal. I don't remember what it was. 

Q You don't recall the particular points? 

A I don't recall the particular points, no. 

★ ★ it it 

U Do you recall whether or not there was any discussion 
of syndication rights in the Ground Floor Cafe? 

A I don't recall any discussion of syndication rights. 

Q Either at the Ground Floor Cafe or otherwise? 

A Or otherwise. I don't recall any. 

Q Did you have any conversations with Mr. Cohen prior 
to this meeting at the Ground Floor Cafe or this conversation at 
the Ground Floor Cafe concerning syndication rights? 

A Nobody would have discussed those things with me, 
because I never discuss those things. In terms of Silverman and 
Sipes and anyone else, I am not a hard-line negotiator or a 
negotiator of any kind and nobody would have been sitting around 
discussing those things with me. If we were talking about anything, 
we would have been talking about content and about the things that 
I cared a great deal about. Syndication, by the way, at this 
point or any other point in these negotiations was a foregone 
conclusion. 

* * * * 
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[EBT p. 108] 

Q You didn't think you could do everything, and that 
would have to be the one that would be eliminated? 

A Right. 

Q Anything else? 

A I can't think of anything else. There could have beenj 

but I have no specific recollection. 

I don't remember knowing whether the package price 
was a good price or a bad price, whether I was involved in saying 
it was or wasn't on the basis of what I knew at the time. 

Q As a consequence of the telephone conversation that 

you adverted to earlier but were not permitted to testify to, 
did Mr. Cohen take any action of any kind? 

A I think that that conversation resulted in either the 
exclusion or certainly the diinunition of any of CBS' involvement 
in merchandising. 


Q Going back, then, to while you were still in New York 
before you came back to California, did you have any further 
meetings — I think you mentioned Wood and Jcnks — with CDS 


\ 


/ 
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[EBT p. 109] 

people apart from this one meeting that occurred at the Ground 

Floor Cafe at which Sipes was present? 

A 

I don't believe I did. 

Q 

Well, you had a meeting with Wood and Jenks you 

believe? 

0 

A 

I know I had a meeting with Jenks, and I believe 1 

had a — 

I remember specifically the meeting with Jenks because 

it*s the 

only time I ever had one. 


* * * * 

Q 

Was this subsequent to the business meeting that 

Hayes and 

Cohen had had with Sipes or before it, do you recall? 

A 

I don't recall. 

Q 

In any event, you went to see Mr. Jenks? 

A 

Yes. 

Q 

bo you have any recollection of your meeting with Mr. 

Jenks? 

• 

A 

I do. 

Q 

Was anyone else present? 

A 

Wo. 

Q 

Could you tell us what your recollection is of your 


f 


t 

812 a 


LEAR DEPOSITION 
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meeting with Mr. Jenks? 

A The meeting specifically related to his feelings 
about content and his desire to know more about what I felt the 
show would be about. I think he may have discussed with me the 
thought of having a disclaimer at the beginning of each episode 
for a while. 

Q What kind of a disclaimer would that be? 

A It was a disclaimer that existed for the first six or 
seven or eight shows just simply telling people that thi3 was a 
program of an unusual nature. I don't recall the exact wording 
of it. 

Q What else wa3 discussed? 

A That's all. It was strictly related to content. 

Q bid he ask you whether or not it would be possible to 
construct "All In The Family" in such a way as to present a 
balanced view of the opposing social and political philosophies? 

A That was part of the discussion, yes. 

Q Was the result that "All In The Family" could be 
constructed in a way that would present a balanced view? 

A It was my intent that it would, and I told him that. 

Q You told him that? 

A 1 Yes. 

Q He appeared to accept that? 

A Yes. 
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[EBT p. 116] 


Q Do you recall now that you were aware of it at 
til at time? 

A I don't know quite what is happening semantically 

here. 

Q There is nothing happening semantically, Mr. Lear. 

I am simply trying to find out whether you now recall that there 
was a public announcement of the deal or the transaction, whatever 
you want to call it, in early July of 1970, and X am showing you 
that document. Exhibit 2, to help refresh your recollection. 

A It refreshes me no end. 

Q So you do recall that there was a public announcement 

at tliat time? 

A Yes. 

Q Hr. Lear, I show you Plaintiff's Exhibit 8 for 
identification, which purports to be a letter from Beryl Vertue 
to you dated July 7, 1970 and ask whether you can, after looking 
at that, tell us whether you recall having received that letter. 

MR. SHELTONi Off the record. 

(A discussion was had off the record.) 
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MR. PEARSALL: Q Referring to the first paragraph of that 
letter Miss Vertue refers to having received your cable telling 
her that the deal i 3 almost finalized with CBS. Do you see that 
part? 

A Ye3. 

Q Did you send Miss Vertue a cable to that effect? 

A I never knew the lady to lie. I am sure I sent her 

the cable. 

* * * * 

[EBT p. 117] 

MR. PEARSALL: Q What was your purpose in getting in touch 
with Miss Vertue? 

A Miss Vertue and I had become good friends , and I am 
sure I would let her know in the most expedient way some news 
that would have been of considerable interest to her. 

Q What news was that? 

A That the CBS deal was almost finalized. 

Q Why would that be of interest to her? 

A Because she represented Johnny Speight, and it was 
her property she was selling to the American market. 
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MR. PEARSALL* Q I show you a letter dated July 24, 1970, 
which has been marked Plaintiffs' Exhibit 87 for identification, 
from Mr. Cohen to Mr. Perlberger with copies shown to you, Yorkin, 
Hayes, Wilson and Rush, and ask whether or not you can identify 
that document. 


* * * * 


MR. PEARSALL* Q I just want to know whether you can recall 
receiving the letter. 

A I don't recall specifically receiving it, no. 

You know, I don't know quite what these answers mean. 
I don't deny receiving the letter. When I say "Wo," I assume 
you are not asking me if I recall opening an envelope and reeding 
the letter. 

Q You agree that you received the document, although 

you don't have a present recollection of the process of receiving 
it? 

A That's right. 

Q We have a meeting of the minds. 

f 

A Good. 
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Q Can you tell us who Herman Rush is? 

A Herman Rush was an executive at CMA. 

Q This letter has reference to a memorandum to Norman 

Lear of June 25, 1970, a copy of which we have seen before, which 
has been marked as Exhibit 76, and it indicates that there were 
two changes. One is the merchandising change and the other has 
to do with $16,000. 

A Right. 

Q Does that refresh your recollection as to the $16,000 
item we discussed before and as to which you had no recollection 
3 t that time? 

A No, I don't recall that at all. 

Q Do you recall that the resolution — 

A It also clarifies the music rates. 

Q Yes, it does. Does this refresh your recollection as 
to how the merchandising question was resolved with CBS? 


LEAR DEPOSITION 


(Admitted in Evidence, Trial Transcript p. 627) 

[EBT p. 130] 


A Yes. 

Q And the description of it here in Item 1 of Mr. 

Cohen's letter accords with your recollection as to how that was 
resolved? 

A I had no recollection, except that I know that we 
made a point there, I see this is the way it was resolved. 

Q Did you in July, having received thi3 letter, advise 
CBS in any way that in fact CBS did not have a deal with Tandem? 

A Would you repeat that? 

Q Did you in July or August, having received this 
letter, take any steps to advise CBS that Tandem did not have a 
deal with CBS? 

A No, I don't recall — Notifying CBS that we did not 
have a deal? 

Q That's correct. This letter, Mr. Lear, as you will 
see in the opening couple of lines confirms that the deal with 
CBS was closed on a certain basis. And my question to you is 
did you go back.to CBS either directly or through any intermediaries 
and advise them that in fact a deal on this basis had not been made? 

A Not to my recollection. 
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Q Now, Mr. Lear, in connection with the production of 
"All in The Family" once the decision was taken to proceed, what 
arrangements were necessary to put together the actual mechanics 
for the production of the show? 

A I had to find a director, I had to find some help in 
the writing, I had to cast two young people again, I had to find 
an associate producer who would handle all of the production end 
of the business — for the production, that is. 

Q Those were the principal tasks? 

A Yes. 

Q At what point did you attack those tasks? At what 
point in time, approximate date, did you begin to address yourself 
to those tasks? 

A I think it was in that summer after the contract ~ 
somewhere in this July-August period. 

i Q Did you in fact make arrangements with other writers? 

A Yes. 
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Q Beginning during that summer? 

A Either that summer or early that fall. 

Q Did you enter into contractual agreements with these 


writers? 

A I did with one writer. 

Q Who was that? 

A Well, he was a team at that time. Don Nicholl is his 
name, and his ex-partner I forget. 

Q I show you a copy of Plaintiffs' Exhibit 10 for 
identification, which purports to be a letter dated September 22, 
1970 from Mr. Hayes to Mr. Cohen with a copy to you, and ask 
you whether or not you can tell us whether you received a copy of 
that letter, and particularly its enclosure. 

A Yes. 

Q You did receive a copy? 

A Yes. 

0 Can you tell us what that schedule is that i3 attached 
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to thi3 letter? 

A Yes. These were deals that were made with writers 
in September for specific outlines — story outlines and 
teleplays if the option was picked up. 

And my smile was occasioned by my noticing that the 
first page doesn't consist of a writer that had a story picked 
up, neither does the second page, except for Don Nicholl, and I 
now sec his partner was Brian Joseph. 

Q Some of these payments that are listed over in the 
right-hand column were made in August? isn’t that correct? 

A Yes. A3 early ns September 2nd. 

Q There is an August 26th, is there not, and August 

17tli and so on? 

A Right. 

Q Does that refresh your recollection as to when you 
starting going in making the arrangements with your writers? 

A It would appear that I didn't need much refreshing, 
because I said July or August. 

Q You were very close. So this would be reflective of 
the on-going process to work out arrangements with writers to 
supplement your own efforts in producing episodes for "All In The 
Family"; is that correct? 

A Correct. 
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0 Now, in connection with the casting of the two young 
people, was there some change made in the casting of those two 
roles from the second pilot to the actual "All In The Family" 
series? 

A Yes. There was a change in casting of those two roles 
and the other continuing character was the black actor who plays 
the character of Lionel. He was changed also. 

Q When did you enter into arrangements for the two 
young people — These are the two younger leads? 

A Right. 

0 — and Lionel, do you know? 

A Rob Reiner, I think somewhere — I don't recall 

exactly when we started shooting, but lie was perhaps — I think 
we started shooting in November. 

Q I show you c letter, which is Exhibit 88 for 
identification, from Mr. Cohen to you dated August 13,.1970. Do 
you recognize that letter as a letter you received from Mr. Cohen? 

A I don't remember it. 

Q Will you agree that you received it? 

A The bottom of every letter has another person copied. 
Yes, I would assume that I received it. 

U This had to do with deals with Jean Stapleton and 
Paul Zittle; is that correct? 

A I don't know who Paul Zittle is. 

0 Can you tell us who Jean Stapleton is? 

A She's the co-star of "All In The Family." 
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Q Was Paul Zittle somebody that you were considering 
for the younger male lead before you decided upon Reiner? 

A No. 

Q In any case Tandem was in the process of working out 

I 

agreements for members of the cast starting in the summer of 
1970; is that correct? 

A Yes. 

Q Was an agreement entered into with Jean Stapleton? 

A Yes. 

Q And was an agreement entered into with Mr. O'Connor 
in due course? 

A Yea. 

Q Do you know when that was negotiated, approximately? 

A I don't. 

[EBT p. 138] 

Q Were the two younger leads, Mr. Reiner and — 

A Rob Reiner, that deal was made sometime before Sally 
Struthers'. She, as I recall, I set her within a couple weeks of 

t 

shooting the first episode. 
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Q 1 show you a document which is’narked Plaintiffs' 
Exhibit ,95 for identification and ask you whether or not that 

document refreshes your recollection as to when the negotiation 
with Mr. Reiner was going forward? 

A It's earlier than I thought. No. We must have 

started shooting in November, and this is about right. Yes, it 
does. 

U The negotiation with Mr. Reiner was going forward in 
September 1970; is that correct? 

A Yes. 

(1 Did you also go about attempting to locate an associate 

director? 

A A director and an associate producer. 

Q But not an assistant director or an associate director? 
A No. Assistant director came later. 

Well then, did you look for an d agree with or contract 
With a director? 

A John Rich was the director. 

Q When did you line him up? 

A In this same period, I believe. 

Q August-September? 

A Yes, Augu3t-Septomber. 

Q Would the same thing be true as to lining up an 

£3sociate producer? 


i 
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A Perhaps just a little bit later. 

Q Who was the associate producer? 

A George Turpin, T-u-r-p-i-n. 

Q Did you make agreements with anybody with respect 

to the music that was to be used on the show? 

A The song had been written originally for the ABC 
pilot. We decided to retain it. I don't remember what 
negotiations or if negotiations were necessary to use it in the 
new series with CBS. But that was one element we retained. 

Q Would Mr. Hayes know about that? 

A lie could. There is no music in the body of the show, 
and none was ever intended, but there is music at the end, 
different nusic at the end of the show under the credits, and I 
don't remember the composer's name. 

Q Were arrangements made for that in the fall of 1970? 

A Yes. 

★ * * * 
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Q At what point did you move into the CBS facilities 
or take up residence in any facilities for the purpose of 
commencing the production activities? 

A I would think it was late September of October. 

Q What kind of facilities are we talking about that 

you occupied? What were the physical arrangements? 

A We had a group of offices for a production 3 taff; 
that is, writers, myself, secretarial help. When they use the 
word facilities they are more specifically talking about the stage 
space, the postproduction space and the operational personnel; 
Cameramen, lighting facilities, lighting men and so forth. 

U Was that something that you had to organize or did 
you take the CBS organization? 

A That is something that the director and the associate 
producer with ray approval worked through with CBS using all CBS 
personnel. It was just a matter of selecting A from B in terms 
of cameramen, but they were all CBS personnel. 

Q And all of these arrangements went forward during the 
fall of 1970? 

A Yes. 
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[EBT p. 142] 

Q Were you aware, Mr. Lear, of any activity by Mr. Cohen 
starting in approximately December of 1970 to obtain clearance 
from Mr. Speight or Mr. Speight's representatives for the syndica¬ 
tion of "All In The Family" in England through the BBC? 

A I am not aware now that I was aware then. I might 
have been, I don't know. 


* * * * 


(EBT p. 143] 

1 Mr. Lear, I show you a copy of a document that has 
been marked as Exhibit 9 for identification, which purports to 
be a letter dated August 18, 1970 from Mr. I,ayes to Mr. Sipes with 

a copy to you, and ask whether or not you can Identify that as a 
document you received. 
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A Yes. 

Q I see a reference in correspondence, Mr. Lear, to 
"AD." Is that a reference to associate director? 

A Yes, it is. 

Q Assistant director or associate director? 

A Assistant director. 

Q Did you also receive a copy of the McPhie letter which 
is attached as part of Exhibit 9? 

A Yes. 

Q There i3 a reference to "AD" being "below the line" in 
Exhibit 9, second paragraph. Can you tell us what that concept is, 
of AD being below the line? 

A Well, as I recall the deal with CBS, they were paying 
below-the-line costs. And from the wording of Hayes' letter, he 
assumed that the assistant director would be a below-the-line 
cost. 

Q Was there some discussion back and forth with CBS for 
the purpose of getting them to agree that the assistant director 
ought to be regarded as a below-the-line cost? 

A When this was going on I was working 7 days a week 


developing scripts 
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MR. PEARSALL: Q Were you aware during the fall of 1970 
that Mr. Haye3 was making comments to CBS concerning a written 
form of agreement proposed between Tandem and CBS? 

A I am sure I was aware, but the nature of what he was 
talking about, I don't think I was very conversant with. In that 
period, again, I was going through all of the steps of developing 
the program and it was all-consuming. 

Q Were you concentrating on going forward with actually 
producing the show and getting it ready to go on as a television 
series? 

A Yes. It became for me a 7 day-and-night job. 


% 
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Q Mr. Perenchio, can you state your full name? 

A Andrew Jorrold Perenchio. 

Q Where do you reside? 

A 619 North Roxbury, Beverly Hills. 

Q Do you have a position with the defendant in this 
case, Tanden Productions, Inc.? 

A Yes. 

Q What is that position? 

A President and chief executive officer. 

Q When did you assume that position? 

A ' On or about January 8, 1973. 

Q Are you also a director of that corporation? 

A Yes, sir. 

Q Have you been a director since that time? 

A _ Shortly thereafter. 


#r * * * 
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Q Have you ever heard of anyone by the name of Dana 
Murray? 

A Yes. 

Q Who is Dana Murray? 

A Dana Murray is a film distributor, television film 

distributor, headquartered in Toronto, Canada. 

Q Have you had any dealings with Mr. Dana Murray in 
connection with the distribution of "All In The Family"? 

A I had one: initial meeting with him, yes. 

Q When did that meeting occur? 

A I believe sometime in late April or early May this 

year. 

Q Whore did that occur? 

( A In our offices at Tandem. 

Was there any discussion with respect to "All In Tho 
Family" at that meeting? 

A Yes. 
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i Q Can you tell us what that discussion was? 

A He had been handling successfully another of our 

shows — two other of our shows, "Sanford and Son" and "Maude." 

Wc woro impressed with the job he had been doing and we told him 

that we had recently discharged Viacom and that we would like to 

have him take over the distribution of "All in The Family." And 

we agreed on the general procedures and then I put him with my 

associate Allan Horn to work out the details. As I understand it, 

he in fact did begin on or about June the 1st to represent "All mi 
The Family.- ~ 

Q There was a deal then xeached with Mr. Murray 
concerning that? 

A Yes. 


* * * * 
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U Starting on June 1, what did Hr. Murray do, so far 
as you know, so far as distribution efforts were concerned in 
connection with "All in The Family"? 

i 

i A I have no idea. 

i 

a That was when his term of office as distributor was 
to commence? 

A Somewhere in that area. 

0 And he was authorized starting on that day to go 

forward and do what he could to merchandise or distribute "All 
In The Family" abroad? 

A To the best of my knowledge, yes. 

Q DO you know what activities he engaged in, or do you 
know what steps he took? 

A No, sir. 

0 Do you know whether he in fact got ahold of sub- 

distributors in airy part of the world and authorized them to 

proceed into the market to attempt to syndicate "All In The family- 
abroad? 

A I assumed ho did, but I don't know first-hand. 


* * * It 
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Q Mr. Yorkin, will you state your full name? 

A Alan David Yorkin. 

Q Are you sometimes known as Bud? 

A Yes, sir. 

Q. Where do you reside? 

A In Beverly Hills. 

Q Will you tell us where? 

A 904 Nortn Whittier Drive. 

Q Do you have any position with the defendant in this 
case. Tandem Productions, Inc.? 

A Yes. 

Q What is that position? 

A President of the company. 

Q What other positions do you have with that company? 
A Official positions? 

Q Yes. Are you a director, for example? 

A Yes, I guess I am. 

Q Mr. Lear testified here a couple of days ago that a 

gentleman by the name of Mr. Perenchio was the president of 
Tandem.. Are there two presidents of Tandem? 

. A There may be a change within the last month or two. 


come to think of it. 
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Q Do you have a position with Tandem or not? 

A Yes. I am trying to think when the change was made. 
He is right, I forgot about it. About four weeks ago we made a 
change. I am now a vice president. I was president up through 
all this period, up to about four weeks ago. 


★ ★ ★ ★ 


Q Are you also a stockholder of Tandem? 

A I am. 

Q Are you a 50 percent owner of Tandem? 

A Yes, I am. 

it it it it 

' [EBT p. 23] 

testimony as having occurred on June 24 or thereabouts. 

A Right. 

Q So that July would carry us past that. 

A Well, the only occasion that I would have then was X 
was involved somewhat with meeting the facilities people at CBS 
regarding crews, be low-the-line budgets and so forth. That would 
be the only meetings that I would have attended at that time. 
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Q At any time prior to July 22, 1970 did you have any 
meetings with Mr. Wood regarding "All In The Family"? 

A I recall one meeting that Norman and myself, I think 
with Mr. Wood and Mr. Lafforty hero in California, where again 
there was discussion about making it clear that Norman should 
stay in close contact with Dill Tankers ley. When Tankers ley 

says he is satisfied that ho can work with Mr. Lear then we are ! 
ready to go, I believe. 

Q Did Mr. Lear appear to satisfy Mr. Wood, or did Mr. 
Wood indicate that he was satisfied that Mr. Lear would be able 
to work with Mr. Tankers Icy? 

A Yes, I think so. 

Q And that would be somewhere prior to this July 22 
period? 

A Yes. 

Q Did you meet with Mr. Jcnks or Mr. Schneider, or any 
other CBS executives, prior to July 22, 1970 in connection with 
"All In The Family"? 

A No. 

Q Did you participate in any' way in any of the negotia¬ 

tions on the deal itself? 

A No, I didn't. 
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Q • Either with CDS or with other Tandem people? 

A No. When you 3ay I was aware,.I had met with Hr. 

Hayes and I met with Mr. Perlberger, and I was aware — and Mr. 
Cohn. We are trying to figure out what the budget is, you know.| 

I was aware of how ~ They kept me informed as they were going, 
and I did enter into discussions in that area. 

Q Do you have any recollection of any discussions that 
you had with anybody in connection with the "All In The Family" 
negotiations prior to thi3 July 22 point in time that we have 
picked out? 

A That was the day of the signing? 

MR. SHELTON: No. There was no signing at that point in 

* * * * 

[EBT p. 28] 

Q, Did you ever meet at any time with Mr. Pa ley or 
Mr. Wood or Mr. Jenks or Mr. Schneider, or did you have any 
telephone conversations with any of them in connection with "All 
In The Family"? 

MR. SHELTON: Aside from the meetings he has described, or 
the meeting he described with Mr. Wood? 

MR; PEARSALL: Yes. 

MR. SHELTON: Aside from the one you have already described. 

I 
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THE WITNESS: No. With those fqur people, no, I don't re- . 
call any. I know there was one conversation that I think Mr. 

Wood was in on. Norman and I were on the phone with, I know 
Fred Silverman was on it, and I think maybe Mr. Wood was, 
regarding whether we would run the first show or the second show. 

We had taped three shows at that time and CBS — 

MR. PEARSALL: Q This is prior to the initial airing? 

A Yes. 

Q And it was a question of which episode would be shown 
first? 

A Shown first. Mr. Wood might have been on that phone. 

Q And you participated with Silverman and who else? 

Hr ir it it 

[EBT p. 29] 

A w ell, I was in Norman's office and wo were on the 
phone talking to, I know, Silverman and maybe Tankersley and 
maybe Wood. I am not sure. And it was mainly on deciding which 
show. We had taped three shows, I believe, at the time, and 
which one would go on the show first. 

Q Can you tell us what was said during that telephone 
conversation? 
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A No more so than I think CDS would hcive preferred 
running the second show that we taped first, because it was not 
as controversial. I know Norman took a very strong position 
that we had to run the first show first because of the, as he 
said, "We will let the chips fall where they may.'* And I think 
they filially agreed with Norman on the phone in that discussion. 

Q Could that have been in November or December of 1970? 

A It had to be — Yes, I would say sometime around 

there, because we had taped two or three shows by that tine. 

Q .Do you have any knowledge/ Mr. Yorkin, as to what 
Cohn's instructions were in connection with the negotiations 
with CDS of the deal with Tandem on "All In The Family"? 

A No. I think his instructions would be no more so 
than what is normal for the course, to keep u 3 informed and if 
there was any major point that all of our advisers felt that 
was wrong, he didn't have the authority to give up or make any 
deal without us consenting to it. 

Q Without consultation? 

A That's correct. 


\ 
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on in the fall as being a problem that you were involved with. 

A Again, that goes back to availability and how Norman 
being available and how that problem would be worked out. 

Q And that was worked out on the basis of the $100,000 
jpenalty? 

A Yes; right. 

Q Wore there any other points that you recall having 
been consulted on in this period? I am referring now to the 
iPoriod May through July 1970. 

* * * * 


!1R. PEARSALL: Let's go on and ask whether or not there are 

any other points on which Mr. Yorkin was consulted during that 
period. 

THE WITNESS: No. I may have ventured into some discussions 
on office space and p'Sreproduction monies. I might have been 
jinvolved in that, some discussions in that area. 

MR. PEARSALL: Q The preproduction money being the $10,000, 
$12,000 which ultimately CBS agreed to pay to Tandem on a nonrecoup- 
able basi 3 ? 

A No. The notion of trying to prepare scripts in 

l 

advance, I thought we needed some money, preproduction money, if 


K ^ J 
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indeed we were going to get ready to go, and it didn't oeem like 
we would have a contract signed, as is the normal case in most 
of these-things, and then there is no money forthcoming. It's 
always advisable in these kinds of things, both with motion 
picture companies and television networks, to get them to put 
their preproducticn money up in advance, because most of the time 
you finish the picture and it's out in production before contracts 
I are signed, and the 3 ane thing with the networks. So I wanted to 
'make sure that we would have the money to pay the writers that 
were going to work right av/ay. 

f * 

Q Are there any other points that you recall? 

A No. 

q Do you recall whether or not Tandem put out a press 

release in connection with the arrangement with CBS on "All In ' *e 

Family"? 

A I don't think we did. I think that really came out 

• f 

from the network. 

q The publicity came out from the network? 

A I would think so. We didn't have a publicity agent 

at the time, I don't think. 

q Did they consult with you as to the material that 


was going to be put out to the press? 
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I 

A I don't think bo, not really. They didn't consult 

with me,, but they may have with Norman. They didn't with me. 

Q Mr. Yorkin, I show you two documents that have been 
% 

frnarked ao exhibits here already in these depositions, Plaintiffs' 
(Exhibit 84 for identification which purports to be a letter dated 
July 20, 1970 from Mr. Perlborqer to Mr. Colin with a copy shown to 

* * * * 


you, and Plaintiffs' Exhibit 87 for identification which is a 
letter from Mr. Cohn to Mr. Perlberger with again a copy shown 
to you. 

I a3k you to take a look at them, read them and tell 
me whether or not you received copies of those two letters. 

A Yes. 

f 

* * ★ * 
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Q I show you, Mr. Yorkin, a copy of Plaintiffs' Exhibit' 

29 for identification and ask you to take a look at that and 
study it carefully and tell me whether or not you can identify 
that as a letter a copy of which you received. 

A Yes, I remember that . 

Q Nov;, this has reference, does it not, to the meeting 
which you had with Mr. Sipes which you mentioned previously in 
your testimony this morning; is that correct? 

A That's correct. 

Q Where did your meeting with Mr. Sipes occur? 

A In Mr. Ruben's office here at CBS. 

Q In Los Angeles? , . 

A Los Angeles. 

% 

Q Who el3e was present? 

A I think only Mr. Sipes, Mr. Hayes, Mr. Lear and 
myself. 

Q Was this close to the end of the run of the first 

I , 

13 shows? 

I « 

♦ 

A Yes, it was. 

Q Had there been unanticipated budget problems that 

i • 

i 

■Tandem had had in connection with its production of the first 13 

i 

shows? • « 

A Nothing exceptional. We did know that the package 
price was very low and we were having a very difficult time to 
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come out with it, so it behooved us to see if *here was some way 
that no one would get hurt and yet we would have enough money to 
put into the show. It was a very tight budget, to say the least. 

Q And you were seeking some adjustments from Mr. Sipes? 

A Yes. 

Q Do you know whether or not any notes were made 
at that meeting that you had with Mr. Sipes? 

A No, I don't know of any. 

Q Would that meeting have occurred shortly before the 
date of Exhibit 29; that is to say, March 26, 1971? 

A I would assume it did. 

0 Have you had a chance to look at Exhibit 29? 

A Yes. 

Q Does that reflect pretty much the substance of the 

discussion that occurred at this meeting? 

A Yes. 


MR. PEARSALL: I am asking the witness to look at the letter 
and tell me whether or not it reflects the substance of the meeting 
^/ith Mr. Sipes, Mr. Lear, Mr. Hayes and the witness. 

THE WITNESS: ' I think it is fairly accurate as to what the 

i • 

[substance 6f the meeting was. 

MR. PEARSALL: Q The first point that is referred to in the 
enumerated items has to do, does it not, v*ith a shift of that * 
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$7500 from a participation by CBS in the below-the-line cost3 
into an addition to the license fee so that Tandem would get it 
whether or not it incurred the costs? 

A No. It shifted that over and it meant if indeed we 
saved anything below $30,000 it would mean more money to us. 

Q Just mechanically — 

A It shifted the $7500 over to us. Initially we were 
given $22,500 and anything above that up to $30,000 CBS chipped 
in and anything over $30,000 we assumed. It now made it — 

Q That was the old deal, and it was changed to do what? 

A Just made it $30,000 given to us as below the line. 

It *was our problem to make that come within. Whatever we could 

» 

I 

come in with, we would save. 

Q The effect of that, then, would be to increase the 
$72,500 license fee that v/as paid to $80,000? 

t * 

A I think you could say that. 

Q .That is another way of saying the same thing; is 
that correct? 
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A Yes. 

Q Then I think these other two items are self-explanatory 

unless you know of something about those two transactions which 
doesn't appear on the face of this piece of paper. 

A No. That's fairly correct. 

Q Exhibit 29 is a satisfactory summary of Points 2 and 
3? 

A Yes, it is. 

* * * * 
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Q At or about the tine it was received by Mr. 

Perlberger from Mrs. Nelson? 

A I would say somewhere around that period, yes. 

Q During June and July up through the date of that 
letter, which is July 6, 1971, had you had any conversations with 
anybody at CBS concerning the deal between Tandem and CBS? 

A No. 

Q Had you had any such conversations with anybody within 
Tandem? 

A I am sure I mi have. 

Q Do you have any recollection of any of the points of 
discussion with any of the people within Tandem? 

A Just to clear me up, is this the memorandum after our 
• meeting with Mr. Sipes? 

MR. PEARSALLi Let's go off the record here so we don't 
get confused. . 

(Whereupon,a discussion wcp had off the record.) 

' % * 

MR. PEARSALL: Let's go back on the record. 

Would you read the pending question, please. 

(The pending question was read.) 

MR. PEARSALL: Q That was the pending question. Could you 
answer that question, Mr. Yorkin? 

A Ho, I don't recall any specific discussions. 

Q I show you Plaintiffs' Exhibit 56 for identification, 
which is a letter d^ated June 18, 1971 from Mr. Perlberger to 
Mr. Lear, and a?k you whether or not you received a copy of that 
document. ; 


A 


I am sure I did, yes 
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It *ju3t reached the point where — I was very much 
familiar with foreign syndication. I was very much aware that we 
had a payment to be made to AFTRA, we had payments % to be made to 
the Directors Guild, we had payments to be made to the AF of H, 
we had a tremendous amount of money that had to be picked up. And 
I was sophisticated enough to know that sometimes it wasn’t even 
worth making a deal because our payment was too high to other 
people and that it meant no profit whatsoever and a tremendous 
amount of bother on our part. So this is why I had asked for 
consultation before he made any deals, before Viacom made any 
deals, because it would have been a simple factor for him to say 
how much it is going to cost, here's how much money is going to be 
netted to Tandem. I could never get those simple things. 

Q Mr. Yorkin, you indicated that you were familiar with 
foreign syndication. • 

A Yes. 

% 

Q .How did you acquire that familiarity with foreign 

syndication? 

A Roughly 20 years in the - business, having talked 
to people about it and being fairly aware of what was involved 
in foreign syndication. 

i 

Q Had you ever yourself or any of the companies that 
you wore involved with had any experience or dealings with 
syndication? 

A Yes. 

f 

0 Which companies that you wore associated with had 

dealings with syndication? 

Tandem Productions. Norman and myself had \done 


A 
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several specials that had been syndicated overseas, and I very 

I 

l quickly learned the pros and cons of foreiqn syndication. 
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